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had adjourned, they met as a Senate and ad- 
iourned over untjl Monday. The honorable 
“yairman of the Judiciary Committee says he 
resumes they did not know of the meeting of 
the joint convention on thatday. I have already 
<jown from their own records, which he has 
presented in his report, but which no doubt 
escaped him, that they did know it. 
present on Friday when the adjournment of the 
joint convention took place, they were obliged to 
know it, especially as the fact of that adjourn- 
ment was placed upon their own record. 

Mr. BUTLER. I did not say that they did 
not know of the adjournment until ten o’clock on 
Saturday; but I say that it does not appear that 
the adjournment till Monday was intended for 
the purpose of defeating an election. ; 

Mr. TOOMBS. Not to suppose so is a great 
courtesy to them. 

Mr. BUTLER. I presume they thought that, 
as a Senate, they hada right to do as they pleased 
in regard to their own adjournments. 

Mr. TOOMBS. I will not trust myself to 
speak of the conduct of that Senate as I think 
it deserves, because they gre entitled to respect 
from the coérdinate branches of the Government. 
{shall simply state facts as they appear on the 
record. I shall not characterize their conduct, 
but L shall show what it was. The members of 
the Senate were present on Friday, when the joint 
convention adjourned until the next day at ten 


o'clock. They concurred in that adjournment. | 


[twas announced by their President and placed 
on their own records. 


Saturday morning before the hour of ten o’clock, 
and when the usual message was sent to them, 
(which my friend seems to deem important, but 
which I look upon as a mere act of courtesy on 
the part of the House, ) announcing thatthe House 


of Representatives wece ready, in accordance with | 


the adjournmentof the joint convention, to receive 
them, there was no Senate to be found; but the 


Secretary reported that they adjourned till Mon- | 


day. 

A minority of that Senate, consisting, it ap- 
pears, of a large number of Senators, went into 
the hall of the House, but they did not go, as my 
friend says, with the President of the Senate at 
their head, and with the clerks and other officers 
around them. They did not enter the hall of 


the House in state, but those members of that | 


branch of the Legislature who intended to perform 
the duties imposed upon them by the Constitu- 
tion of the United States and the law of their own 
State, made in pursunnce of that Constitution, 
did go into the discharge of this duty. This joint 
convention, composed not of a minority, but of a 
majority, of all the persons upon whom this 
duty devolved by the Constitution of the United 
States and the law of Iowa, proceeded to choose 
a Senator to represent that State in this body. 
There was present a full quorum of the electors. 
The electors were the Senators and Representa- 
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prevented the defeat of this high constitutional 
duty imposed on the Legislature. The only ques- 
tion which can be raised is, whether this be a 


| constitutional law? 


I have said, that for the election of a Senator 
in this case, the Senate and House of Represent- 
atives of Iowa originally were regularly consti- 
tuted into a joint convention, and the law gave 
the convention power to continue its own @xist- 
It did continue until it elected a supreme 


| judge, who, I understand, is now administering 


| 





i| 


They had therefore full, | 
ample, plenary notice of that fact. They met on | 





tives of lowa. The presiding officer declared that | 
the joint convention had met in pursuance of ad- 


journment. The question was then made that 
the Senate was not there as a Senate; and I say 
a convention was there. The law of lowa 
eclared, that in the absence of all other rules, 


they could not be under this law of Iowa, but the | 


they should be governed by Jefferson’s Manual. | 


ccording to that manual, a majority of the mem- 
bers of the joint convention then assembled, if 
there had not been a Senator present, were com- 
petent to perform the duty which the law devolved 


upon the jointconvention. The law declared that || their convictions, solely from necessity. 


| majority of the convention were opposed to equal 
until some person received a majority; and, in | 


they should proceed to vote,and continue to vote 


order to protect the State further against faction, 
which has become rife throughout this country, 
and in consequence of which we are now without 
two or three members of this body, and are likely 
to be without many more in the future, that law 
declared that the section should be carried on by 
& majority of those who were present, a quorum 


| 


therefore he could not 


justice in Iowa, and a Senator of the United 
States. No irregularity is complained of except 
that, on the Saturday morning of this election, 
the Senate would not march into the joint con- 
vention. Let me turn to the law, which, [ think, 
settles the question. It provides: 

“Sec. 7. If neither of the candidates shall receive the 
votes of a majority of the members present, a second poll 
may be taken; and so from time to time, until some one 
of the candidates shall receive a majority of the votes of 
the members present. 

‘Sec. 8. If the election shall not be completed at the first 
meeting, the President shall adjourn the convention when- 
ever and to such time as a majority of the members then 
present shalt determine; and so from time to time, until 
some one of the candidates shall receive a majority as 
aforesaid.”’ 

This act constituting these electors, being mem- 
bers of the Legislature, a convention to perform 


this duty, gave them authority to preserve their || 
organization so long as a quorum of the conven- | 


tion were willing to discharge their legal duty. 
In consequence of the non-appearance of the Sen- 
ate, one of the directory clauses of this act could 
not be complied with. That point, however, is 
not made by the protest of the State Senate. The 
President of the Senate was not present, and 
reside. 

| wish to ask the Senatora 
For the purposes of illustration, as 


Mr. BiGLER. 
question. 


| this is a question that we all desire to understand | 


nicely, let me suggest what would have been the 


| effect, if the Senate, instead of adjourning, had 
| remained in session, and had not gone into con- 


| convention of the Legis 
| remained in session, a@@@ had refused to meet the 


vention? 

Mr. TOOMBS. My opinion is, that there 
would be no difficulty in that case. 

Mr. BIGLER. There would have been no 
ture if the Senate had 


House. 

Mr. TOOMBS. There would have been, in 
my judgment, a convention of the General As- 
sembly of lowa, who had a right to elect a Sen- 


| ator. 


Mr. BIGLER. The Constitution says the 


| election shall be by ‘‘ the Legislature.” 


Mr. TOOMBS. Yes; but this was a lawful 
convention of both branches of the Legislature 
as long as a quorum attended, no matter where 
the minority were. This is a complete technical 
answer to the technical objection, and resolves 


| itself into the same objection taken by the Senator 


\| from South Carolina. 


Gentlemen speak of the 


| Legislature as if it were some unreal, intangible 


thing. I say the legislative power here was 
vested in the persons whom the people of Iowa 
sent to their Senate and House of Representatives. 


| They were the persons to exercise the power of 


election. This power of electing Senators vested 


| in the State governments, to be exercised by their 


| framed the Federal Constitution. 


Legislatures after a severe and doubtful struggle 
in the Federal Convention. It was one of the 
most difficult questions in the convention which 
It came near 


| wrecking the convention, and was unquestion- 


| elected the members of Congress. 


ably adopted finally by them, in opposition to 
The 


representation in the Senate, and opposed to vest- 
ing this power in the State governments. Under 
the old Confederation, the State Legislature, 
whether consisting of one body or two bodies, 
The smaller 


| States—but less than a majority of the Federal 


t 
' 


Convention—desired to preserve that feature in 
the new Constitution; but they finally compro- 


eing assembled. That law disabled faction, and || mised by agreeing to an equality of representation 
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| here, and by conceding to the State authorities 
}the right of choosing Senators. The precise 
/mode was a matter wholly immaterial to the con- 
vention. Equality of representation among the 

|, States in both branches of Congress was the great 
bone of contention; and even after the convention 
| overrode the smaller States,they were compelled 
| to recede, because the Government could not be 

made without acknowledging State equality. 
| Then it was provided that the Senators should 
be chosen by the State Legislature. The elec- 
tion of Senator was not an act to be done by a 
law of the Legislature, requiring the concurrence 
of the separate bodies of which it was composed, 
but it was to be by the members of the Legisla- 
ture, in such manner as should be provided by 
law. 
| The Constitution gives the Legislature the 
right to declare what shall be the mode of elec- 
tion. The Legislature, by a law of this State, 
has said that the members who compose the two 
bodies called the General howell of Iowa, 
shall meet in joint convention, and perform this 
oa I believe there are now but few States in 
the Union—perhaps not a half dozen—in which 
| the Legislature, as such, exercises this power. 
| ‘Take the case of Virginia. Although the two 
Houses there did not go into joint convention, the 
Senate may be against a particular individual by 
a majority of five; but if the other House is for 
‘him by a majority of six, he is declared duly 
‘elected. In this case a Senator is elected against 
| the vote—the will of one branch of the Legisla- 
|| ture. He may be elected against the vote of every 
|| single State Senator, which is conclusive in this 
| State, that the concurrence of both branches of 
the Legislature is not necessary to the election 
_of a Senator from Virginia, nor is the difficulty 
|| removed by the plea that they agree to be over- 
ruled if their consent be necessary under the 
|| Constitution. As & separate branch, they can- 
|| not surrender the right—rather the constitutional 
| duty. 
| Mr. BIGLER. Now another point, if the 
| Senator pleases. If I understand him correctly, 
| he argues that the convention having been regu- 

larly constituted originally, the Senate having 

convened with the House, and constituted a con- 
vention, a majority of the convention so consti- 
tuted could continue its proceedings from day to 
| day, although the Senate might meet in its organ- 
| ized capacit ‘ 

Mr. TOOMBS. Certainly I do. 

| Mr. BIGLER. The Senator’s position is, that 
the House of Representatives being a majority of 
|| the members of the convention, could control the 
| co6rdinate branch of the Legislature toany extent, 
and for any length of time; and that although 
| the Senate, which makes part of the Legislature, 
| might have convened eh remained in session, 
eal proceeded with business, the House of Rep- 
| resentatives could go on and elect a United States 
| Senator. I understand the Senator to contend 
|| for this. 
|| Mr.TOOMBS. Certainly I do. 
| Mr. BIGLER. There we differ. 
| 





Mr. TOOMBS. Very well. The Senator has 
stated a legitimate corollary from my position, 
| and I do notat all shrink from it. The members 
| of the Senate have no more power, as Senators, 
| than they would have if they were members of 
|| the other House. The members of the House of 
| Representatives can control the members of the 
| Senate to any extent that the law of lowa allows 
| them to control them. The law of lowa says 
‘that the members of these two bodies shall do 
| this duty; and, as I before stated, when the Sen- 
ate has once agreed to form the convention, and 
the convention has been formed, the law gives it 
a right to continue its own existence; and, though 
|| the Senate may meet no more, or may meet every 
|| day, and may refuse to join the House, yet when- 
|| ever the joint convention is constituted, by the 
| law of lowa it has the power of self-preservation. 
| When the joint convention is constituted accord- 
| ing to this law, the members of each House en- 
rolled their names as members of the convenuon 
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on a list arranged alphabetically, mixing up mem- | whole is elected, although a majority of one 






bers of the House and members of the Senate. || House or the other is against him. 


‘Tur roll is called alphabetically, as a roll of the 
members of the joint convention. | 
Mr. BIGLER. Then one House may become 
‘the Legislature,’’ ‘ 

tion? 

Mr. TOOMBS. No such consequence results. 
The election of a Senator is not a legislative act. 

Mr. PUGH. When they meet in joint con- 
vention they are no longer Senators and Repre- 
CODLALIVES. 

Mr. TOOMBS. They are Senators and Rep- 
resentatives discharging a duty imposed on them 
by virtue of that capacity, but it is not an act of 
legislation. As I before intimated, there would 
be no judges here to try this case, if the principle 
held on the other side be carried to its legitimate 
consequences, because half the Senators here do, 
and every one may, sit in this body with the 
votes of a majority of one branch of the Legis- 
tx? re of his State against him. I say every Sen- 
aioe may sit in this body against a majority of 
one branch of the Legislature, but not againsta 
majority of the whole number of electors, if 
there is a majority of one branch against a quali- | 
fied person who 1s elected, that branch has not 
agreed to his election. Possibly this may be the 
case in the election of the Senator from Pennsy]l- 
vania himself. I know it is true of many Sen- 
ators here. There are many cases where one 
branch of the Legislature did not assent to the 
election, either by a resolution of the body or by | 
the act of its individual members. 

Mr. BAYARD. Allow me to ask the honor- 
able Senator to specify any case in which a mem- 
ber has held a seat in this body, where it appeared 
to the Senate that there was a majority of either 
branch of the Legislature against him ? 

Mr. TOOMBS. I believe that is the case with | 
both my friends from Virginia—not in regard to 
their last election; but, I think, at their first elec- 


in the sense of the Constitu- 


| 


Mr. BAYARD. Perhaps I had better put my 
question in a different form. The point involved 


| in itis, in my judgment, the point on which this 


case turns. My inquiry was, whether any Sen- 
ator ever took his seat in-this body where aques- 
tion was made, and it appeared that, at the time 
and place of election, a quorum of both branches 
of the Legislature was not present? 


Mr. BUTLER. There has never been sucha 


; case. 


Mr. BAYARD. I consider that, when the 
Senate go into a joint convention, and are there 
by a quorum, they assent to the action of a ma- 
jority, no matter how they may individually 
vote, 

Mr. TOOMBS. I do not know whether there 
has been such a case as that. I suppose nobody 


ever raised so plain a question. I do not suppose 


such a question ever was raised, though it has 
often occurred; but the case the Senator put to 
me | know may happen in three fourths of the 


| States of the Union, and must have happened 


tion there was a majority of the State Senate || 


against them. I know that case has frequently 
happened in Virginia and other States, and it 
may happen any day. I will ask the Senator 
fiom Virginia whether that is not the truth as to 
his election ? 

Mr. HUNTER. What is the point? 

Mr. TOOMBS. The point is, whether, if the | 
House of Delegates in Virginia has a larger 
majority for an individual than the Senate has 
avainst him, he is not elected to the Senate of the 
United States, according to the law of that State ? 

Mr. HUNTER. Yes, sir. 

Mr. BAYARD. The Senator from Georgia, 
perhaps, did not understand my point. I put the | 
case in this way: whether any instance has ever 
occurred in which, on the election returns, it 
appeared that a majority of one body of the Legis- 
lature at the time and place of election was op- | 
posed to the candidate who was declared to be 
elected? What previous opinions may have ex- | 
isted is not the question. I presume the rule is | 
familiar to every member of this body, that if 
there is a quorum present, and five vote, and the 
others do not oppose it, their choice is considered 
as the choice of the majority, and the others are 
considered as assenting. 
pose this case must rest. There is no instance | 
as far as | know—if there be, I should like to 
have it specified—in which it has appeared thata 
majority of either body of the Legislature, at the 
time and place of election, voted against the in- | 
dividual said to be elected, 

Mr. TOOMBS. I have heard many cases of 
that kind. I understand that Mr. Cooper, the | 
predecessor of the Senator from Pennsylvania | 
who put the question to me, was elected under | 
precisely that state of facts. I think it has fre- | 
quently occurred in Virginia. They may happen 
in my State, or in New, York. I would ask the 
Senator from New York what is the practice 
there? 

Mr. SEWARD. By the law of the State of 
New York, the two Houses meet in their re- 
spective Chambers on the day appointed for the 
election. Each House nominates, and then they 
g® into joint meeting, and if they find that the 
nominations of the two Houses agree, the pérson 
in whose name they have concurred is declared | 
Senator elect; but if there is not a concurrence, | 
they are all resolved into one body, and vote per 
capita, and the person having a majority of the 


fifty times. It may happen at any time in my 
own State, and I presume in most others. The 
idea of the Senators from Delaware and Penn- 
sylvania seems to be, that a choice by the Legis- 
lature requires the concurrence of the two bodies; 
or if we had a third body, as they had in France, 
composed of the clergy, or any other body with 
whom legislative power would be shared by the 


other two bodies, their concurrence also would be | 


requisite. Their position is, thatthere must be a 
concurrence of as many Houses as compose the 
Legislature, whether one, or two, or three, or 
thirty. I take it, on the other hand, that the plain 
meaning of the Constitution, as it has been uni- 


formly acted on from the formation of the Govern- | 


ment until now, is, that the word ** Legislature,”’ 


as used in this clause of the Constitution, means | 


the members elected to the Legislature. 
persons, as representatives of the people in their 
local Legislatures, were made electors for this 
purpose. Why not? Is it requisite that the 
Senate and House shall assent separately? Is the 
election of a Senator a legislative act? In some 
sense the Executive in many of the States may 
be considered as part of the legislative power, 
because an act cannot be passed without hie as- 
sent, unless by a two-thirds vote; yet nobody 
supposes a Governor’s concurrence to be neces- 


| sary. 


| 


| 


The whole question, as I stated in the begin- | 


ning, turns on the point, whether this law of 
lowa to which I have alluded conforms to the 
Constitution? The gentlemen are nibbling at 


|| that point, although they have not taken firm 
| hold of it. The law of lowa says, the election | 


| shall be made by the members of her Legisla- 


On that basis I sup- || 


1 
j 





ture. She puts that construction upon the Con- 
stitution. Her supreme judges sit by that author- 
ity. I concur with her, that the members com- 
posing the Legislature, in whom is vested the 
egislative authority of the State, are the indi- 


vidual electors of a Senator of the United States. | 


Mr. BUTLER. Do I understand my friend 
to say, that by an act of the Legislature passed 
eight years before the Legislature is required to 
perform this function, it could delegate to the 
House of Representatives alone the power to 
make an election ? 

Mr. TOOMBS. Ido not contend for any such 
thing. The power to elect aSenator is delegated to 
all the membersin whom the legislative authority 
igs vested—not to a part of them. They may or 
may not exercise it. They may refuse to vote; 
they may vote blank, as has been done in many 


|| cases. Whether the Legislature, by the State con- 


stitution, consists of one branch or two branches, 


, all the members composing the body or bodies 


in whom the legislative authority is vested, are 
the persons to perform this duty under the Con- 
stitution; and itis notin the power of a Legis- 
lature, sitting eight years ago, or at any other 
time, to take away this right from any of them— 
not a single one, or to confer it upon any number 
less than the whole, or to any other persons 
whatsoever; but every State Legislature has the 
express power to prescribe the mode in which 
this power shall be exercised, and it is obligatory 
until repealed. I believe some few of the New 
England States are the only exceptions to this 
rule, but I cannot say this positivel , for eonsti- 


These | 
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tutions in this country are changed so often that 
| you must read them once a month — once a ear 
| will not do—to learn the various changes to w sich 
they are subjected. 

Mr. BUTLER. Make an exception of South 
Carolina. We never change. 

Mr. TOOMBS. But your stability has been 
made a cause of reproach; it is said you have 
a free government. [Laughter.] Now, afte 
digression, caused by the questions which gen. 
tlemen have put to me, I come to the other points 
of objection. After this joint convention was 
formed under the law of Iowa, was it necegsaq 
that the State Senate should have any other no. 
tice than they had, by their concurrence in ay 
adjournment to a particular hour? If any other 
notice was necessary, how comes it that there jg 
nothing in the Constitution of the United States_ 
nothing in the law of Iowa requiring it? Where 
then, do you derive the necessity for it? : 

Anotherobjection which is raised, not by the 
Senate of Iowa, but by the Committee on the 
Judiciary, is that the Senate not being at the 
meeting of the convention, the President of the 
Senate not being present to preside, nobody else 
could. The law, however, says, that in the ab. 
sence of the President of the Senate, the Speaker 
of the House should preside. The Speaker was ip 
the chair; he put the questions; he did preside, 
| During the meeting it was moved that there be g 
President pro tempore; and, to cure the difficult 
as much as possible, both the Speaker of the 
House and the Presid®nt pro*tempore signed al} 
the proceedings. We have the signature of the 
|| rightful and lawful officer, the Speaker of the 
|| House. The signature of the President pro tem- 
| pore is merely surplusage. There can be no dif- 
| ficulty on this point. 

There is another provision of the law which, 
it is said, was not enforced. When the two 
Houses met on the first morning of the joint con- 
vention, the President of the Senate and the 
|, Spéaker of the House each appointed a teller, 
|| Those tellers continued to act from the 15th of 
|| December until the 6th of January, the Saturday 
| when the election was completed. Then the Sen- 
_ ate did not go to the con vention, and its teller, being 
rone of the membets of the Senate, did not go, 
, and another one was apfointed by the joint con- 

The tellers, the Senator from South 


not 
r this 











| vention. 
| Carolina says, were declared judges of the elec- 
| tion. All their duties are prescribed, and they 
'! are only ministerial; none of them are neces- 
sary to the validity of the election. They could 
| not judge of the qualifications of the electors. 
According to the constitution of Iewa, which is 
|| before me—and it isalsoa part of the organic struc- 
| ture of all legislative bodies—each House is the 
judge of the qualifications and election and returns 
| of the members of its own body. Who the men- 
| bers of the Legislature were must be determined 
'| by each House respectively; and when they were 
|| admitted to be the members of the Legislature, 
they were, by virtue thereof, the persons whose 
|| duty it was to elect a Senator. The sole function 
of the tellers was to count the votes, report, and 
certify. The law provides for calling the names 
alphabetically, and the tellers were to put down 
|| the name of each member and the person for 
| whom he voted; and then the tellers were to 
|| count the votes, and simply add up the figures. 
| Mr. PRATT. Permit me to ask the Senator 
_a question for information? The Constitution 
rescribes that Senators shall be elected by the 
egislatures of the States. A part of the argu- 
ment of my friend from Georgia which does not 
entirely accord with my judgment, and on which 
I desire information, is this: Suppose no member 
| of the Senate were present in the convention, 
'would the Legislature have been there? The 
| Constitution says that the Legislature shall elect 
| a Senator. Now, would the convention of lowa 
be composed of the Legislature of Iowa if there 
was not a Senator of that State there? This 18 
the only part of the argument on which I have & 


} 
| 








doubt. 
Mr. TOOMBS. I have no doubt of thatatall. 
It is not the case here; but after the joint conven- 
tien was legally constituted their presence 1s pre- 
sumed; and whether they are there or not cannot 
affect the question as long as there is a quorum. 
| The Senate and House having met in joint con- 
| vention, they are to be considered as being there 
all the time in legal construction. They agree ‘0 
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stitute themselves a convention, and the law || ean perform this duty, and that none such can be \ convention, though that, in my judgment, was, 


pon that convention power to perpetuate its own 
existence, Without refereuce to the action of the 
respective Houses. Having, under such circum- 
sfinces, agreed to go into a convention, and 
having metin convention, I say that, in contem- 
nlation of law, they are to be considered as being 
there to the last moment; and whether one indi- 
vidual member is present or absent, or whether 
any number of indiv iduals are absent or present, 
provided a quorum remains, makes no difference. 
A quorum of the whole number being present, 
they are a joint convention of both Houses, con- 


eituted by the act of each House, under that law. | 


The fact is, that when this election was made, 
a large number ofSenat s, although a minority, 
were present. "The absence of those who were 
not present did not vitiate the election; but I 
acknowledge that the presence of a majority of 
the whole number of electors was requisite—that 
js, a majority of the persons in whom the legis- 
jative power was vested. 

Mr. BUTLER. I wish to understand my 
friend on this subject, and to understand myself 
too, for 1 do not know that Ido so fully. Will 
he go so far as to say that that convention having 
once assembled could, by an indefinite adjourn- 
ment, survive the session of the Legislature, 


which session was limited to fifty days under | 


the constitution of Iowa? ‘ 

Mr. TOOMBS. That question cannot arise 
under this law, for it says that the election shall 
be made at the session of the Legislature next 
preceding the expiration of the senatorial term. 
Pie election must take place during the session 
of the Legislature. My friend from South Car- 
olina is raising a question which is not involved 
in this case. The Legislature was in session; it 
was a regular session—the session next preceding 
the expiration of the senatorial term. They did 
legally constitute themselves into a joint conven- 
tion. Nobody can dispute that, Then I say 
the law of lowa gave them the right to continue 
their existence as a convention. I do not care 
what became of the other individual members as 
long as there was a majority of that joint con- 
vention thus consututed present. It wasa mode 
of election which Iowa had a right to prescribe; 
and whoever was elected by a majority of a quo- 
rum of that cenvention is a Senator of the Uni- 
ted States. 

Mr. BENJAMIN. The honorable Senator 
from Georgia has been interrupted so often that 
I feel that it is searcely courteous to ask him to 
yield the floor again; but | beg him to permit me 
to put a question to him. 

Mr. TOOMBS. Certainly. 

Mr. BENJAMIN. The Constitution provides 
explicitly that the Senator shall be elected by the 
Legislature. The constitution of lowa provides 
that the legislative power of that State shall be 
vested in a Senate and House of Representatives. 
Now, it is true, under the Constitution, that the 
Legislature of every State has the power of de- 
termining the time and place and manner of eleet- 
mg Senators; but, in so determining, it appears 
tome they must do so in subordination to the 
express direction of the Constitution of the United 
States. They cannot determine that the election 
shall be held at such time and in such manner as 
that it shall not be held by the Legislature. The 
Senator’s argument is perfectly good as to the 
point that this convention, legally formed, can 
continue in existence as a convention. He has 
made that clear; but the point on which I think 
his argument fails, and on which I should like to 
hear him, is this: When that convention fails to 

a convention of the Senate and House of Rep- 
resentatives, it notonger has the legislative power 
of the State of Iowa, and is therefore not sucha 
air aes under the terms of the Constitution of 
the United States, can elect a Senator. That is 
the difficulty. 

Mr. TOOMBS. The Senator comes round in 
a circle to the very question which I have been 
arguing. The principle of his argument is, that 
the concurrence of a quorum—that is, a majority 
of each branch of the Legislature—is necessary to 


a legal election. My friend’s argument leads to 
that result. : 


Mr. BENJAMIN Yes. 

Mr. TOOMBS. I have already admitted that 
ho other persons except those in whom the legis- 
lative power is vested by the State constituuon 
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|| deprived by State legislation of this right, but 


that the majority of them may exercise it, if in 
conformity with State law; but that a majority 
of both branches is not necessary, and that this 
last point has been settled by the practice of sixty 
years. The Senator from Delaware mooted that 
point, and I attempted to show by the Senator 
from New York and the Senator from Virginia, 
and by reference fo my own State, that the con- 
currence of both branches is not required. The 
practice of all the States in the Union, with the 
exception of three or four in New England, is, 
that the concurrence of both branches 1s not re- 
| quired, but simply a majority of the whole. In 
| my judgment, that is the meaning of the Consti- 
tution: certainly such has been the cotefhpora- 
neous exposition of it from 1789 until to-day. 
| The proposition of the Senator from Louisiana 
is the same as that of the Senator from Delaware, 
and it finally results in declaring that more than 
a majority of this body are not entitled to their 
seats, but have been unconstitutionally elected. 
| The predecessor of the Senator from Pennsyl- 
| vania was elected against a majority of one body, 
| but by a majority of the whole. Perhaps that 
| was the case in regard to his own election. 
Mr. BIGLER. No, sir; such was not the case 
in reference to my election, though it was in 


refers. 


opinion as to the fact that a Senator could be 
elected in a properly-constituted convention, with- 
| out receiving the votes of a majority of each 
branch of the Legislature. There is no difficulty 


elected where each body is not represented by a 
majority? The Constitution of the United States 
provides that the Senator shall be elected by the 
Legislature. 
what constitutes the Legislature of Lowa. 
| according to the facts stated by the Senator himself, 


OBE. 








| not necessary. 
The law of lowa required it, and it was done 


whatever on that point; but can a Senator be | 
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Sut Tam arguing on the law. 


under this law. 
But | take a broader view of this question. I 


say itis a mere fancy, unreal, unsubstantial. to 


talk of the Legislature as distinct from the per- 
sons in whom legislative power is vested. Each 
member has one vote, whether he be a Senato: 
a Representative. Every Legislature in the U1 


| votes in this way for Senators of the United Mais 


Such was the cotemporaneous exposition of 

Constitution. In most of the States each membex 
of both Houses has only one vote; but in Con- 
necticut and some other New England States the 
concurrent action of both Houses is required; so 


| that if there be forty majority one way in the 


House, and a majority of one on the other side 


| in the Senate, an election may be prevented. It 


is perfectly competent for a Legislature to make 


| such a provision as this, because the constitu- 


tional power to prescribe the mode of election is 


| unrestricted. Lowa has determined that this.shall 


not be her mode of election, and she has a right 
so to declare. She has determined that her Legis- 
lature, in the performance of this duty, shall act 
in joint convention, 

When this joint convention was once assem- 
bled, no act of the members of the Senate could 


| regard to the ex-Senator to whom the gentleman || keep the majority of the General Assembly, 
I wish to say that that point is entirely | 
| imimaterial. I presume there is no difference of | 


which had, under the Constitution, the right to 
elect a Senator, from discharging this duty. It 
appears, from the record in this case, that a ma- 
jority of the whole General Assembly were pres- 
ent. But thatis notall. I should hold, on that 


| State of facts, that a majority of a quorum would 

have been sufficient to elect the sitting member; 
| but he received a majority of the votes of all the 
| persons who, under the law of lowa, had a right 
to vote, 
The constitution of Iowa describes || 
Now, || 


The members of the General Assembly 
were the persons to elect him. They were the 
electors. A majority of them said—at the time 


| and place and in the manner prescribed by law— 


one branch of that Legislature was not present. |} he shall be our Senator. 


| The Senate met, and adjourned, and did not go 

| to thatconvention. ‘That was the point on which 
I wished to be clear. I beg the Senator’s pardon 
for having fhterrupted him. I have done so 
simply because I desired information. I have 
listened to him with great pleasure. 

Mr. CLAY. I! understand there was not a 
quorum of the Senate present. 

Mr. TOOMBS. There was not, and that is 
the whole point of the case. A majority of the 
Senate were opposed to going into an election— 
a majority of one. They were of different politics 
from the majority of the General Assembly. ‘The 
legislative power in lowa is vested in the General 
Assembly. A majority of the General Assembly 
vas present, buta majority of one of the branches 
of that General Assembly were opposed to the 
majority of the General Assembly, and woul 
not join in this election. ‘Thatis the whole case. 
There is no difficulty about the facts. 

The sole argument against the sittung member 


Sir, in the early history of this Government, 
adhering more strictly to the forms under the train- 
ing of the common lawand of parliamentary rules, 
we oftentimes permitted slight irregularities to 


| defeat the popular will—the will of those who had 


the right to vote; but the other branch of the 
Legislature of the United States, taking broader, 


| clearer, sounder, and, [ will say, more enlightened 
| views of these questions, have looked, day by 


day, more at the substance and less at the forms 


| of proceedings; they have directed their inquiries 
| more and more to the fact of whether or not the 
| person claiming the office of a representative of 


the people is sent to them by the lawful votes of 
a majority of the qualified electors, and have 
thereby wrested from fraud and chicanery its most 
effective weapons, and vindicated the right, even 
at the expense of forms. Here the members of 
the Legislature voted viva voce, and a majority of 
both branches together, not of each ceecauiel — 
a majority of the whole number of those who had 


seems to stand on a play upon the word ‘* Legis- | a right to elect him, sent the sitting member here, 


lature.’’? The Legislature is to elect. Well, who 


| are the Legislature? I musi refer to this point 

again, for it is put to me from all sides, although 
{1 shail have to repeat the argument. I say 
that the Legislature, whose duty it was to make 
| this election, consisted of the persons elected by 
the people of lowa to serve in one branch or the 
| other of their General Assembly. A iaw passed 
by the Legislature, in order to be valid, requires 
| the concurrent action of both branches in a par- 
| ticular way; but Lowa could merge the two bodies 
into one. ‘The members of the Legislature were 
the persons who had legislauve power, and if 


| 


itself into one body by a simple resolution like 
| that by which the National Assembly was made 
| out of the three estates at the beginning of the 
| French revolution. The law of lowa has made 
| them one body for this purpose. Iowa has done 
| this in the exer¢ise of a clear constitutional right. 
| fask gentlemen to point me to the difficulties in 
| the way. 


| that it should be done in joint convenuon. 


The Legislature of Iowa, possessing | 
|| broad, unrestricted, plenary power of prescribing | 
'| how this duty should be exercised, prescribed | 
The | 


|| distinctive characters of the two Houses of the | 
ll Legislature were recognized in going into that | 





You The 


have the substance of an election. 


| question is, whether the factious conduct of a 


few men who were elected to the Senate of Lowa, 
and who ought to be condemned by the people, 
and not countenanced by this body, shall by 
illegal conduct prevent the exercise of their con- 
stitutional rights and duties by a majority of the 
Legislature, or defeat their legally declared will? 
They never shall by my vote. That is the great 
fact, the fundamental fact of this case. The men 
whose will could send a Senator here by the Con- 


| stitution and laws have sent the sitting member 
| here. Nofraud—not even a fault is alleged against 
there had been nothing in the Constitution to || the majority, or the sitting member. 

wrevent it, the Legislature could have merged || pretends that any of the votes given were not 
| good votes, and that the j 
| persons entitled*to cast them. The only allega- 
| tion is, that the Senate had not its own teller 


Nobody 


were not cast by the 


present. It is a rule of law that no person can 
avail himself. of his own wrong; and I say that 


these persons should not be allowed to avail 


themselves of their own wrong to defeat the will 
of the people of Iowa. 

Mr. FOOT. ‘ihe Senator from Georgia haa 
seemed to assume a fact that does not exist, 
against himself and against his argument. In 
point of fact, the record of the proceedings does 
show the presence of a majority of the Senate in 
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: ti ; a. . j 
that joint convention. Fifteen Senators actually | 


voted. It required sixteen to constitute a ma- 


jority; and Mr. Ramsey and Mr. Thurston, of | 


the other party, were present, but requested not 
to be considered members of the joint convention; 


8 that there was present an absolute majority of | 


the Senate. 
Mr. TOOMBS. I saw that they were present, 
but not assenting tothese proceedings; and there- 


fore [glid not make any point on their mere cor- | 


ore al resence, 
. Mr.t 
recollect they were called in by the Sergeant-at- 
Arms. 
Mr. TOOMBS. I make no point on that. 
Mr. BAYARD. I wish to ask a question of 


know of what number the House of Represent- 
atives and Senate of that State consist? The 
report does not show. 


r. HARLAN. There are thirty-one Sen- 


making one hundred inall. One seat was vacant 


by death, and one by sickness—leaving ninety- || 


eight members competent to vote. 


Mr. TOOMBS. The sitting member received || 
a clear majority of the whole number of members | 


of the Legislature of Iowa. That fact appears 


stantial conformity to the laws of Lowa; it lacks 
nothing even of form, except what necessarily 
resulted from the non-performance of their duty 


by the very persons who are now protesting || 


against it. Shall these objections prevail? The 


States will permit this constitutional duty to be 


disobeyed—this legal obligation to be disregarded, | 


for the benefit of a faction, against the Constitu- 

tion of the United States—against the rights of 

Jowa, and of the sitting member? I say not. 
Mr. PUGH. 1 wish to say a few words only 


in explanation of my vote, as | am a member of | 
the committee which investigated this case. I | 
concur mainly in the views presented by my | 

is Senator from | 
Georgia, [Mr. Toomss.}] My impression at first, || 


colleague on the committee, t 


on reading these papers, was adverse to the claim 


of the sitting member; but the first question | 


which presented itself to my mind was, what 


when it says that the Senators shall be chosen in 
each State ‘* by the Legislature thereof?’’ If it 
means, as Senators have stated, by a concurrent 
vote of the two branches which may constitute the 
State Legislature, then indubitably for sixty years 
nine tenths of those who have held seats in this 
Chamber were not properly elected. I believe, 
in the representation of the State of Ohio, it has 
seldom Reehtand-the cases are exceptions in 
which the Senator has had an actual majority of 
the votes of both branches of the State Legisla- 
ture. Ii did so happen in my case, and it hap- 


pened in the case of my colleague, on his reélec- | 
tion last winter. I believe, at his first election, it 


was not the case, though I may be mistaken. It 
certainly did not ee in the case of my pre- 
decessor that he hac 


cessor. 

Now, if this were a new question—if we were 
to decid@ for the first time, whether the vote is 
to be taken by the concurrence of the two 
branches, or by a majority of all the members of 
both branches, there ‘might be some room for 
doubt. It is to that point that Chancellor Kent 
addressed himself. As I before remarked, Judge 
Story and Mr. Rawle have intimated no opinion 
whatever upon it; but Chancellor Kent has a 


paragraph, to which the Senator from South Car- | 
olina alluded, and which I will read to the Sen- | 


ate. It is: 


“ The election of the Senate by the State Legislatures is | 


niso a recognition of their separate and independent exist- 
ence, and renders them absolutely essential to the oper- 
ation of the national Government. There were difficulties 
sone years ago, as to the true construction of the Consti- 
tution in the choice of Senators. They were to be chosen 
by the Legislatures, and the Legislature was to prescribe 


the times, places, and manner of holding elections for Sen- || the Senate voted for it. Their names are there 


in black and white — the record, and the Senate 
| 


ators ; and Congress are authorized to make and alter such 
reguiations, except as to the place. As the Legislature 
| preseribe the manner, it has been considered and set- 
tled, m New York, that the Legislature may prescribe that 
they shall be chosen by joint vote or ballot of the two 
houses, in case the two houses cannot separately concur 
in a choice. and then the weight of the Senate is dissipated 
and loet in the more numerous vote of the Assembty. This 


| the members of the Legislature per capita, but the Legis- 


?UGH. The Senator from Georgia should | 
| be entitled to a voice; yet Judge Story says, in 


| settled,in all cases that the Governor has no right 
the honorable member from Iowa. I want to || 


| was to make the election of a Senator of the 
| United States an ordinary legislative act. It was 


| simply to designate the class of persons in whom 
ators, and sixty-nine members of the House— | 


‘are bound to proceed with the vote. It is the 
does the Constitution of the United States mean || 


that. Neither House can defeat it. 
| tution of the joint convention is an irrevocable 


a majority of both Houses, | 
and it did not happen in the case of his prede- 


| vention had 
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construction has become too convenient, and has been too | dut 


long settled by the recognition of Senators so elected, to be | 


| now disturbed; though I should think, if the question was | 


a new one, that, when the Constitution directed that the 
Senators should be chosen by the Legislature, it meant not 


lature in the true technical sense, being the two houses 
acting in their separate and organized capacities, with the 
ordinary constitutional right of negative on each other’s 
proceedings.”’ 

Then the question is, whether the word ** Le- 
gislature’’ in the Constitution means to indicate 
that the election of a Senator is a legislative pro- 
ceeding in a State government? If so, undoubt- 
edly in many of the States the Governor would 


his Commentaries, that it has been decisively 


to interfere. If so, it is in vain to say that the 
intention of the Constitution of the United States 





the right of election should be vested. The elect- 
oral college in each State was to consist of the 
members elected to the two branches; and the 
word ‘* Legislature’ is used in the Constitution 


/as a mere nomen collectum to designate the parties 


who are to vote. The Legislature of lowa has 


|| passed an act; and if that act be constitutional, it 
from the pepers. The election was held in sub- 


seems to me there is an end of this question. 
They have required that the two branches of the 
Legislature shall agree on a given day for going 
into the election; after they come together, that 
the distinction between Senators and Represent- 


|| atives shall’be obliterated; it shall not be Senator | 
question is, whether the Senate of the United || 


this one, and Representative that one, but all the 
names of all the members are to be entered upon | 
one list alphabetically. 
There is not to be a vote of the Senators by them- | 
selves, and the Representatives by themselves; | 
they cease to be Senators and Representatives; | 
they become members of the convention; they | 
are present only in the character of members of | 
the convention. What is the convention to do? | 
The President of the Senate, orthe person holding 

that office, is to preside; and the Clerk of the | 
House, or the person holding that office, is to 
record the proceedings. They are to proceed 
with the vote. Theycando nothing else. They 


duty of the President to call for the vote. If 


| there be no election, that statute says they shall 


proceed to another poll,and another, and another, 
until, in its own words, some person has a ma- 
jority of all the votes; they cannot stop short of | 


he consti- 


act. If they cannot finish the election on the first | 
day, the statute says they shall adjourn to another | 
day, and another, and another, until some person | 


|| has a majority of the votes. That is the law. | 


As the Senator from Georgia has well said, the | 
sovereignty of lowa, represented by both branches 
of her Legislature, and agreed to by her Gov- | 
ernor, according to all the forms of her legislation, 
has said this shall be the manner of election. 
Now, what happened in the case of the sitting 
member? The House of Representatives of lowa 
proposes to the Senate to go into an election on | 
a given day. The Senate concur. They all 
come in. hey meet together; they vote; there | 
is no choice. ‘They then agree to adjourn to the | 
second day. They vote again; there 1s no choice, | 
They then adjourn to a third day. They vote | 
again, and there is no choice. They then, by | 
some change of proceeding, transpose the order | 
of election, and, instead of voting for a Senator, 
vote for a supreme judge. ‘The manner of elec- | 
tion for each was the same. On the fourth day 
they succeed in electing one of the judges of the 
supreme court. ‘Then, a vote is taken to adjourn | 
to the fifth day. That vote is taken by the yeas 
and nays; the names are all recorded, and a ma- 
jority of the members of each branch voted for 
that adjournment. It was not the act of the | 
House over the head of the Senate; but a majority 
of the Senators themselves voted for it. The | 
President of the Senate voted for it; the teller of | 


entered that proceeding on its own journal, being 
its own act, that it had solemnly agreed, as a. 


| part of the joint convention, or, rather, the con- 
reed, with its fullassent, to adjourn | 


That is the statute. || 
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y of the members? Suppose the Senate had 
not sat at all on that Saturday ; suppose it had ad 
journed from Friday over to Sdoulay: what was 
the duty of the members? They had by the as 
of the union of the two branches, become ment. 
bers of the joint convention, as a separate and 
independent organization. It was their duty to 
attend it, Senate or no Senate; and the convention 
did what? My friend, the chairman of the com. 
mittee, attaches importance to this fact: that on 
the first day of the joint convention, the Hoysp 
sent a message to the Senate, by three of its 
members, to inform the Senate that it was ready 
to receive it. That is not required by the law 
| It is not an act of substance. It is a mere ac; 
of courtesy. It is oa to sa¥ to the Senators 
‘*we have now prepared seats to receive you.” 
It was not required at all; but the House ‘did jy 
on the first day, the second day, the third day 
the fourth day, and on the fifth day. My friend 
calls it giving notice. It was not giving notice 
The notice was given by the adjournment; by 
they did on the fifth day send another messaye 
to the Senate chamber, and they found the See. 
retary of the Senate, who said the Senate hag 
adjourned. The Senator from South Caroling 
says there was nobody there to receive the no- 
tice. No notice was required. But what did 
the joint convention do? Some of the Senators 
| attended, as was their obvious duty under the 
| law, they being members of the joint convention 
| and bound to obey it. 

Mr. BUTLER. As my friend has dwelt on 
| one point, I will ask him how he will answer this 
question: Suppose, after five ballotings or three 
| adjournments, they had sent to the Senate a 
message stating that they were ready to receive 
them, but on the sixth or seventh day they had 
sent no message, but went into an election? 

Mr. PUGH. I think no message was neces- 
sary. 

Mr. BUTLER. Suppose they had sent no 
message? 

Mr. PUGH. The election would have been 
just as good without it. The law did not require 
any message to be sent. The message was a 
simple act of courtesy from the members of the 
House, who seemed to think that, as it was their 
House, they had a right®o arrange the seats. It 
was not a matter of substance; it was not required 
by any law; but I say they did it. No notice to 
the Senate was required; but some of the Sena- 
tors, fifteen of them, attended; sixteen were 
_ absent. What did the convention do? It sent the 
| Sergeant-at-Arms after the absentees—the very 





|| thing it should have done. They were members 


of that body. They were bound by their. oath 
of office, and by the law, to attend it; they were 
in default for not attending it; and the convention 
had a right to send for them, and did send for 
them. The Sergeant-at-Arms made due return of 
process. He took two of them corporeally, as 
my friend from Georgia says—enough to make 
a quorum, and these two gentlemen thus accounted 
for themselves: 

‘* Senators Ramsay and Thurston appeared on the floor 
of the convention”’— 

They were brought there. 
ier and desired to be considered as not acting in the conven- 

tion.’ 
| They were brought into it, and yet they refused 
to perform their duty. What further? 

“The Sergeant-at-Arms reported that he had performed 
his duty as required by the convention ; and that a few of 
the members he could not find.”’ 

I suppose they secreted themselves or went 
off. The hole question comes back to this: 
What was the effect of organizing the joint con- 
vention? I say that when once organized it was 
irrevocable. Jt was an independent body, and 
it had a right to coerce the attendance of its mem- 
bers. If every member of the Senate had chosen 
to remain away, the members of the House, 
being there in their character as the majority of 
the joint convention, had the right to send the 
Sergeant-at-Arms after them, and bring them to 
the bar of the convention, and report them to 
their Houses afterwards as disobedient in their 
duty. , 

I may say that up to this point of the case, 
after having given it a thorough examination, 
| entertained no doubt atall; but I did atone staze, 








after the first examination, entertain very great 


over to Saturday at ten o'clock. What was the || doubt about two irregularities, of which my 
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friend from South Carolina has spoken. The 
ae »s the President of the Senate to pre- 
The President of the 
was not present on the last day; and the 
‘int conveption, or the members of it, elected 


law require : 
side over the convention. 


Senate 


j 


“ome other gentleman, Mr: William W. Hamil- 
ton, President pro tempore of the Senate. That 
jagree was an irregularity. They had no busi- 
-<s to elect him. Nobody but the Senate sitting 
separately could elect a President pro tempore, 
and atone time I thoughtthere was some serious 
dificulty about it; but on turning to the statutes 
| found that in the absence of the President of 
the Senate, the Speaker of the House of Rep- 
resentatives Should be President of the joint 
The record says: 


n 


convenuon. 

«The President of the Senate still being absent, 

«'The Speaker of the House of Representatives in his 
chair, and the Clerk of the liouse of Representatives acting 
as secretary of the joint convention”— 

[ consider this gentleman who assumed to be 
President of the Senate as of no more conse- 
quence than if they had brought in an effigy ora 
stick of wood, and set it — . He did no 
eood, and did no harm. e was a nonentity 
in every sense. 
2opresentatives was the true President of the 
convention, and the record says he sat in his 


cha 


yention? 

Mr. PUGH. There was no adjournment, but 
they went on to vote. One thing is evident: a 
question of order was raised during the session, 
and the Speaker of the House of Representatives 
made the decision. Here it is on the record: 


“The Speaker announced that, a majority of the mem- 


bers of the General Assembly being present, there was a || 


ir. 
Mr. BUTLER. Who could adjourn the con- | 
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The Speaker of the House of | 





duties are, and it names them all, and he has no 
more, whether you call him a judge, ora duke, 
| or a general, or what not. His duty is all here, 
and what is it? 





| 
' 
i 
} 


“The names of the members of the General Assembly 
shall be arranged by the Secretary in alphabetical order, 
and each member shall vote in the order in which his 
name stands when thus arranged. 

“When the convention shall be organized as aforesaid, 
the members present shall proceed to choose viva voce a 
Senator or Senators, as the case may be, to represent this 
State in the Senate of the United States. 
person voted for, and of the members voting, shall be en 
tered in writing by the tellers, who shall, atter the Sec 
retary shall have called the names of the members a second 
time, and the name of the person for which each member 
| has voted, report to the President of the convention the 
number of votes given for each candidate.”’ 





That is the whole duty of the tellers. As the 
Senator from Georgia well said, they cannot pass 
| on the qualification of the electors themselves. 
| That has been settled in each House separately, 
before going into convention. They are simply, 
as each man’s name is called, to announce his 
vote, to set it down, and then they are not trusted 
with that. They have to rise up, and read the 
| list in the hearing of the whole convention; and 
| after it is all ascertained to be right, and nobody 
| objects, then they report to the presiding officer, 


|| and the presiding officer, whether President of 


| 


| the Senate, or Speaker of the House, announces 
| the result. 
I say, that this being a right reserved to the 


| if the Senate by its own conduct defeats that act— 
| if its teller, who is but one man after all, chooses 
to walk off about his business, he cannot defeat 


| the rights of the rest of the General Assembly; 


|| and if the Senate refuses to appoint a teller in 
his place, and he disobeys his plain duty and | 
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"| = = see. 


The name of the | 


| but one way to answer: I think the sitting mem- 
ber is entitled to his seat, and | shall so vote. 

Mr. GEYER. Mr. President, as a member 
| of the committee concurring in the majority 
report, I propose to sukmit ina few words the 
| reasons on which my opinion is founded, pre- 

mising, that if 1 could have brought myself to a 

conclusion favorable to the right of the sitting 
| member under the Constitution, 1 felt very much 
inclined to do so, because I saw that he was the 
choice of a majority of those who were at the 
time authorized to give the votes. But I found, 
upon an examination of the Constitution, that I 
could not reconcile myself to the validity of that 
election, and [ felt bound to coneur with the 
majority in making this report. 

The authority of the Legislature of Iowa is 
| derived from the Constitution of the United States, 
and whatever body of men it is that that Consti- 
| tution appoints to make the election of a Senator 
for the State of lowa, cannot be affected by any 
local legislauon. The language of the Constitu- 
tion Is: 





“The Senate of the United States shal! be composed of 


} two Senators from each State, chosen by the Legislature 


Senate in its own capacity, for its own protection, | 


quorum of the joint convention now convened pursuant to || legal obligation, the Senate cannot complain of | 


adjournment.”? 

That was the Speaker’s decision. , 

Mr. BUTLER. Who took charge of the con- 
vention after that? 

Mr. PUGH. The record does not show that 
anybody did. They had nothing to do but vote. 


They were now to proceed to a vote. Whatelse | 


was to be done? The*presiding officer of that 
convention was to sign the certificate, and the 
Speaker did sign it. Yt is recorded on the min- 


| 


utes of the House, and on the minutes of the | 


joint convention, with his signature. 
of this gentleman who called himself President 
pro tempore of the Senate—not a bit more than if 
it had been certified by any one else. 


There was another difficulty which also gave | 
The act of the Legisla- | 


me very great trouble. 
ture of Lowa required that after the interchange 
of messages to go into a joint convention, each 
House separately should appoint a teller, the 


object being, I suppose, to preserve, in that par- | 


ticular, the independence of the two branches— 
that each branch should appoint one of the 
judges of election. 


confess at one time I thought that was a fatal 
difficulty; but subsequent reflection induced me 


to change my opinion, and I will state to the | 


Senate, as briefly as I can, the reason. 

In the first place, although the statute requires 
that the tellers shall be chosen by the bodies sep- 
arately after the interchange of messages before 
they go into convention, yet in point of fact that 


has never been the usage. On the first day of || did vote, as many of them as chose. 


He did || 
every act, and it was not avoided by the addition || 


The teller of the Senate did ° 
not attend on the last day; he was not there. I || 


| rection. 
1} 


It is a matter of di- 
It does not go to the substance. The 

substance is, as stated in this record, that the 
| requisite number of persons entitled under the 
| law to vote fora Senator met together at the time 


| the lack of that formality. 


| and place appointed by law, and that they pro- | 


| ceeded, a majority of all the members of the 
| Legislature, to vote for Mr. Haran; and that 
they came as near the literal execution of the 
law as they could on account of the misconduct 
of those who ought to have been present and 
assisting. We have the substance of the election. 
I will illustrate my meaning. Here to-day is 
|| an election for a member of the other House, and 
|| certain individuals are named as judges of the 
| election. 


|| stinately and stubbornly refuse to receive any 
judges, and cast their own votes? Are they to 
ye at the mercy of men whether yeu call them 
magistrates or judges, or tellers, or not? Is it 


the other House by the conduct of a few men 


|| through the forms of things tothe substance. In 
|| sitting on contested elections we must have the 
substance of an election. Did the parties au- 
|| thorized to vote, vote? 
| the law as it was possible for them to come? 
Iam bound to say that, looking at the whole 


| of this case, I see nothing in it but this: there || 
I] 


was an election; those who were entitled to vote 


ry a 

The electors assemble at the proper | 
place, at the proper time, and they are all ready | 
to vote; and if three men, called magistrates, ob- | 


votes, cannot the people organize, elect their own | 


possible to defeat the will of the constituents of | 


designated beforehand as judges? We must look | 


Did they come as near | 


Mr. Har- | 


the convention, which was confessedly a good || nan had a clear majority of the legal votes; and | 


one, because all the Senators and all the Repre- 
Sentatives were present, instead of appointing the 
teller in the House, and then another teller in the 
Senate, after the interchange of messages, and 
before they came together, no teller was ap- 
pointed in fact until after they had come together, 
and then they were not appointed by the Houses, 
but by the respective presiding officers. The 
record says so: 


“The President appointed Mr. Workman teller on the 
part of the Senate. 


the part of the House.” 

That is the construction of their own statute 
made without dissent by the whole Legislature, 
and I give to each State the right to construe its 
Own statutes. They practically construed them 
before the question arose. What further? To 
Ne sure the statute says the teller shall be judge 
*f the election, but it goes on to say what his 


The Speaker appointed Mr. Kinert on | | 


1] 


|| cerned—an attempt was made by those oppesed 
| to him in political opinion, to prevent the ma- 
| ma from discharging their duty under the 

Yonstitution and law; and, as the Senator from 

Georgia has well said, | have simply to propound 

to myself one other question. Wii I adopt, in 
|| the decision of this case, the principle, that that 
'| shall bé done which ought to be done; that we 
shall have power to accomplish what the law 
|| declares to be its object; that we shall endeavor 
|| to look at the substance of the thing rather than 
| at the mere form; or shall I say, that the object 
| of the law is to leave as many vacant seats in the 
| Senate, or any other legislative body, as possi- 
| ble, and allow a minority to defeat the law—to 
| betray their own public trust merely for the sake 


of partisan advantage? That question 1 have 


|| an attempt was made—and it succeeded, so far | 
| as some matters of form and direction were con- | 


! 


|| sO many. 


1} @etrous coméuet, arr 


| thereof jor six years.”’ 
! 


| The language is, ‘* chosen by the Legislature.’ 
| That form of expression occurs, I think, fifteen 
or twenty times in the Constitution—perhaps not 
“If vacancies happen by resignation 
or otherwise during the recess of the Legislature 
of any State, the Executive thereof may make 
temporary appointments.”’ ‘* The times, places, 
and manner of holding elections for Senators and 
Representatives shall be prescribed in each State 
by the Legislature thereof.’’ The Legislature of 
the United States—that is Congress—shall have 
power ** toexercise exclusive legislation’? ® * # 
** over all places purchased by the consent of the 
Legislature of the State in which the same shall be, 
for the erection of forts,’’&c. ‘* Each State shall 
| appoint,in such manner as the Legislature thereof 
may direct, anumber of electors of President and 
| Vice President.’’ ** No new State shall be formed 
or erected within the jurisdiction of any other 
State, nor any State be formed by the junction of 
two or more States, or parts of States, without 
the consent of the Legislatures of the States con- 
cerned, as well as of the Congress,’’ and so on. 
In no one of these clauses is the term, ‘the 
Legislature,’’ understood to be the persons who 
are the members of the respective Houses consti- 
tuting that body. 

Now, what reason is there to suppose that the 
convention meant anything else in the employ- 
mentof this term in thisclause of this Constitution 
than what was intended in other clauses—that is, 
that body having the legislative power of how- 
manysoever branches it was composed? If com- 
| posed of one branch, that one branch might 
choose the Senator. If there were two, or three, 
or more, it never could be the choice of the Legis- 
lature of that State unless there was a concurrent 
action in some form of those several branches. 

3ut is it within the competency of the Legisla- 
ture of Jowa, under the fourth section of the first 


|| article of the Constitution, so to dispose of this 


election as to vest it anywhere but in the Legis- 
lature? The place is exclusively within the con- 
trol of the State, but the time and manner of 
| holding elections are within the power of Con- 
gress. Precisely the same measure of power is 
given to the Congress of the United States over 
that subject as to the State Legislatures. If it 
be competent for the State Legislatures so to 
arranfe the election as to confer it on one branch 
entirely, it is competent for Congress also to do 





lit. Ifthe State of Iowa can resolve its Legisla- 
; ture into a mass convention in which either 


| branch is to be extinguished, then it is competent 
| for Congress also to legislate to the same extent, 
'and so far from the opposition to this report 
being a vindication of State rights, it exposes the 
power of the States to the interposition of Con- 
gress to an extent that would be alarming. 

- The honorable Senator from Georgia supposes 


|, that the power of the Senate of Iowa to prevent 


an election under the statute of that State, is an 
evil which ought to demand of us the construc- 
tion for which he contends. But, Mr. President, 
it will be observed that in the argument which he 
has presented here, he maintains that the House 
of Representatives may be guilty of the same 

defeat an election. His 
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proposition is, that the Constitution means, or 
that the Legislature of lowa are at liberty so to 

iterpret it as to mean, a convention of all the 

embers of both Houses, and that a majority is 

ecessary for the purpose of constituting that 
convention. If the House of Representatives, on 
the 6th of January, 1855, had adjourned and gone 
away, there could have been no election; but the 
Senate having adjourned and gone away, they 
say makes no difference, because that the conven- 
tion, when once organized, is and continues to be 
the Legislature of the State of lowa, within the 
meaning of the Constitution of the United States, 
until this election is accomplished. All this ar- 
gument is predicated upon the inconvenience, the 
evil consequences of leaving a State unrepresented 
by the factious conduct of one branch of the Legis- 
lature. ‘The same thing may occur by a re- 
fusa) originally to go into joint session. It may 
occur, as [ have already stated, in the case of a 
House of Representatives finding any majority 
they may have, overpowered by the vote of the 
Senate refusing to go into an election. Here we 
have a state of things on the construction given 
by the Senator from Georgia, by which the House 
of Representatives swallows up the Senate in the 
State Legislatures, and obtains an absolute con- 
trol over them under a constitution which holds 
them to be equal. 

If | had the interpretation of this constitution, 
I should hold that it required the concurrent 
action of every branch of the Legislature, in 
order to effect the appointment of a Senator. 

Mr. DURKEE. Including the Governor of a 
State? 

Mr. GEYER. No, sir. In no State that I 
know of is the Governor a branch of the Levis- 
Jature. He has the veto power. He is no more 
a branch of the Legislature than the President is 
a branch of Congress, which is the Legislature 
of the Union. IL think, if I heard the reading 
from Kent’s Commentaries, that that is the 
opmion entertained by Chancellor Kent; but a 
practice has grown up which has received the 
sanction of the Senate, of bringing together, in 
what is called a convention, the two Houses, 
where the Legislature is constituted of two 
branches, for the appointment of Senator, and in 
some instances it has happened that a Senator 
has been chosen who did not receive the majority 
of the votes of each House. But then that is per- 
feetly reconcilable with the idea which I entertain 
of this provision of the Constitution, it is a con- 
vention of the two Houses, and not a convention 
of the members of one or two Houses. They 
meet together, and when they vote together both 
Houses are present, giving their sanction to the 
act. The Legislature of the State, therefore, 
makes the appointment, being represented by all 
the branches of the Legislature; and that is 
carrying this provision of the Constitution far 
enough, Certainly, if we adopt the interpretation 
given by the honorable Senator from Georgia, 
we place it in the power of a majority in the 
House of Representatives of any State, at any 
time, to coerce an election of a Senator against 
the unanimous vote of the whole Senate—to con- 
stitute itself into a Legislature of the State for 
that purpose. 

’ Bat lt apprehend, Mr. President, that this act 
of the lowa Legislature did not design any such 
thing; and the only foundation for the construc- 
tien of the honorable Senator from Georgia is to 
be found in a loose expression in the first section, 
that itis to be a convention of the members of 
the Legislature; but the whole of the subsequent 
roceedings show that, in the contemplation of 
the body enacting the law, that was a conven- 
tion of the two Houses. We find that, by the 
second section, the President of the Senate, and 
in his absence, the Speaker of the House, is to 
preside. Each House is to appoint one teller— 
each House acting independently. The Secretary 
of the Senate and the Chief Clerk of the House 
are to keep a record, and that record is to be 
entered on the Journals of the respective Houses 
as their act, as their recognition of the proceed- 
ing, as the evidence of their concurrence in what 
was done at the time they were in convention. 

‘These entries upon the Journals, this appoint- 
ment of officers by the respective Houses, this 
official record kept by each of them of their con- 


eurrence, was intended doubtless by the Legis- | 
lature to be employed as a means of carrying out | 


THE 


| the idea contained in the Constitution, as inter- 


preted in some of the States of this Union, of a 
joint convention of the two Houses. Accord- 
ingly, we find that every morning when the House 
of Representatives met, after the passage of the 
resolution by which the two Houses agreed to 
come together in convention, the House of Rep- 
resentatives sends a message—to whom ? 
members of the Senate. 
resentatives resolve itself into a convention, and 
send for absent members? No, sir; the uniform 
practice every morning was to appoint a com- 


mittee to go to the Senate, and inform the Senate | 
that the House of Representatives was then ready | 


for the joint convention of the two Houses. 


Mr. PUGH. 


House was ready to receive them. 

Mr. GEYER. Here is the House Journal: 

** A commitice of three was appointed to wait upon the 
Senate, and infomn that body that the House of Represent- 
atives Was now ready to receive the Senate in joint con- 
vention.”’ 


I put it to honorable Senators, what does that | 


The organization of a convention to con- 
sist of the members of the Senate and House of 
Representatives—Senators and Representatives, 
ora joint convention to consist of the two Houses, 
organized under the constitution. The messen- 
ger went on the 6th of January, and he found no 
Senate. ‘The committce reported that they had 
discharged their duty by proceeding to the Senate 
chamber and delivering their message, ** and in- 
forming the Sceretary of the Senate thereof,’’ but 
‘the Secretary informed the committee that the 
Senate had adjourned.’? ‘Then the invitation 
could not be accepted, 
into joint convention. 


mean ? 


| the hall of the House without their President and 


Ilow 


took their seats. 


| tion of the Senate and House of Representatives 


was now in session.’’ It seems to me, that that 


| Speaker undertook to convert those Senators who 


came in into an organized branch of the Legisla- 
ture of [owa, without the warrant of the consti- 
tution of that State, or even of the law under 
which they met. 
convention had met—of whom? ‘** Of the Senate 
and House of Representatives,’’ not of the mem- 


| bers of the Senate and members of the House of 


Representatives. 

1 advert te these proceedings in the House of 
Representatives—the action of their Speaker, the 
language employed, to show that in the contem- 
plation of the members of that body, it never 
occurred to them until the morning of the 6th 


| of January after the Senate had adjourned, they 
were competent to elect a United States Senator [1 


without the presence of the Senate. The ques- 
tion was made, ‘* was the joint convention prop- 
erly convened ?”?—** the joint convention’’ again. 
‘The Speaker announced that the convention 
had now convened.’’ Just before, it was ‘‘ the 
joint convention of the Senate and House of 
Representatives;’? now, it has come down to 
**the convention;”’ that is, it becomes a joint 
convention by the fact that some few Senators 
walked into the chamber and took their seats ! 
The honorable Senator from Georgia says it 
was utterly unimportant whether there was a 
single Senator there; and I agree that, according 
to his interpretation of the act, it was altogether 
unimportant whether or not there was a majority 
of the whole number of Senators and Representa- 
tives present;and that very conclusion isa demon- 
stration of the fallacy of his argument, because 
it resolves itself into this: that the power which, 
under the Constitution, is vested equally in all the 
branches of the Legislature of the State, may be 
so disposed of by the Legislature at one time as to 
putin the power of either branch; for if the House 
of Representatives, or a fused convention, is a sub- 
stitute for the Legislature, it may determine the 


number of votes that shall be necessary; and thus | 


it may resolve it down to a number equal to a quo- 
rum of the Senate, and exclude the House of Rep- 
resentatives altogether. It is said that the Senate 
had an opportunity of being there So have the 
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To the | 
Does the House of Rep- | 


I think the Senator is mistaken. | 
I think the message was that the hall of the | 


The Senate could not go | 
Vhat did they d swe | 
Vvhat did they do next: 

A number of the members of the Senate entered || 


nany of them? A | 
number of them attracted by curiosity, and some | 
of them contemplating going into this fusion | 
convention, went into the hall of the House of | 
tepresentatives; but the Senate was not there. | 
** The Speaker announced that the joint conven- | 


He announced that a joint | 
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members of this body always an opportunity of 
being here; but if they do not choose to come 
and form a quorum, we cannot legislate; we in 
nota Senate. Itis true, we often act without » 
quorum; but if it appeared on the Journal thet 
we did so, our act would be inoperative. , 

Now, sir, I maintain that the true construction 
of this Constitution is, that a quorum, (by what. 
ever name you call that convention,) forthe pure 
pose of appointing a Senator, requires that the 
two Houses should be there. I have been asked 
if the members of the Senate had withdrawn 
after the Senate had come as a Seriate into the 
chamber to vote with the House of Representa. 
tives, what would have been the result? To that 
I answer that it would depend precisely on what 
the Journals of the two Houses showed. If the 
Journals showed that the Senate and House of 
Representatives had been there in convention 
and recorded the vote, or, whether they recorded 
it or not, exhibited the result of that joint action 
it would not have affected the validity of the eles, 
tion; but | apprehend that if it appeared by the 
Journals that there was not a quorum of éithor 
House, no act of the Legislature of lowa would 
make that an appointment of a Senator by the 
Legislature of that State according to the trye 
interpretation of the Constitution of the United 
States. I mean that if the Legislature of lowa, 
or Congress, (for it has the same power,) should 
enact that less than a majority of either House, 
where the constitution of a State required a ma- 
jority to constitute a quorum in either House, 
should form a quorum for the purpose of appoint. 
ing a Senator, it would not be a Legislature 
within the meaning of the constitution. The 
Constitution of the United States, referring to 
‘* the Legislature,’’ looked to that Legislature as 
it is organized by the State constitutions, and 
not as conventions may be formed by acts of the 
Levislature. 

Mr. President, [ have no feeling on this sub- 
ject. I have thought proper to express my 
opinion on the constitutional power of the Iowa 
Legislature and the interpretation of their acts, 
because I was forced to_my conclusion from the 
best investigation I coull give to the subject. | 
felt, as I said in the opening, a strong disposition 
to maintain the right of the Senator from lowa 
to his seat, because | saw that in this particular 
instance he had received a majority of those who 

| would have been entitled to vote if the conven- 
tion had been properly organized; but the eflect 
| would have been the same according to the con- 
“struction of the Senator from Georgia if he had 
| not received a majority of all those who happened 
| on that occasion to be invited to attend the joint 
| convention; for you will see they sent out the 
Seryeant-at-Arms, and when they got a suflicient 
| number to answer their purposes, they proceeded 
| to elect, and they suspended the sending for ab- 
/sentees. It may happen in such a case, where a 
Senate or House of Representatives do not 
| choose to go into the election, that if the men- 
| bers are to be summoned, instead of the body to 
which they belong, the House who choose to sit 
| in convention may summon only such as they 
| think fit, to invite for that purpose. 
| 
1] 
| 





I feel bound to vote for sustaining the report 
of the committee. I should not have troubled the 
Senate with these remarks if we could have had 
time, according to my view of the subject, to pre- 
sent a written report; but I, in common with 
other members of the committee, was anxious (0 

_ bring the subject before the Senate in order that 
| it might be decided in time to have another elec- 
| tion in Iowa if the decision should be as | think 
|, it ought to be. 
|| Mr. TOOMBS. I move an amendment to the 
' resolution of the majority of the committee, t0 
strike out all after the word ** Resolved,’’ and 1n- 
| sert: 





“That James Hartan is entitled wo his seat as a Senator 
| from Towa.” 


Mr. BAYARD. I have some remarks to make; 
but I should prefer addressing the Senate on this 
| question to-morrow. a 
|” Mr. WELLER. I understand that it is im- 
'| portant that we should have an executive sessio0, 
and as the usual hour for adjournment has 
| arrived, and the Senator desires to speak on this 
|| question, I move that it be postponed until to- 
| morrow. 
| Mr. HARLAN. For what reason? 
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vr. WELLER, I stated the reason. It is | uous liquors or wines into the Indian country. I | in command of the expedition for the exploration 
ve ortant that we should have an executive ses- | have a bill to remedy those defects, which I desire. and survey of the La Plata and its tributaries; 


m 2 ° . | ——~ . sos . - . 
si vn; the usual hour for adjournment has arrived; to have sent to the Committee on the Judiciary, | which was referred to the Committee on Claims 





1 the Senator from Delaware desires to speak | in order that it may be reported back at an early Mr. BROWN presented the petition of W 

and th cee . a . . - 
» the question. }| day of the session. 1 ask leave, therefore, to in- | | H. Fanning and other police officers of the Dis- 
” The motion to postpone was agreed to. || troduce this bill, of which I have given previous | triet of Columbia, for the enactment of a law to 


EXLCUTIVE SESSION. | notice, in order that it may be referred. reform and improve the police system of that 
ee y sre heine n Le aatian «hal ~y nit alle strict: which w: referred heC 
| There being no objection, a bill more effectually |, District; which was referred to the Committee on 
W 4 > > - . 4 « . - . a a) . 
On motion of os ee || to prevent the introduction of spirituous liquors | the District of Columbia. 
ceeded to the cons! Daub thaedie the doors were || °° Wines into the Indian country was reada first}; Mr. BIGLER presented a memorial of the 
and a ke ane Genie adjourned and second time, and referred to the Committee | Peach Bottom and other slate mining companies, 
ed, an e | 


reopen | on the Judiciary. remonstrating against the abclition of duty on 


Sea ee ets en, | | Mr. CHAFFEE. Lask leave to introduce a | slate; which was referred to the Committee on 
HOUSE OF REPRESENTATIVES. | bill} of which previous notice has been given. Finance. 


Tvespay, January 6, 1857 | Mr. THORINGTON. I object, and call for Mr. BUTLER presented the memorial of the 
P : - the regular order of business. Town Council and citizens of Greenville, South 


> > Ye + ’ r . ~ . x . . ° 
The House met at twelve o’clock, m. Prayer Mr. MORGAN. I ask leave to have with- || Carolina, for an appropriation to build a court- 


by the Chaplain, Rev. Dante, Watopo. || drawn from the files of the House the papers | house and post office in that town; which wae 
The Journal of yesterday was read and approved. relating to the claim of Mary Ann Williams, | referred to the Committee on the Post Office aud 
The SPEAKER stated that the business first in || daughter and heiress of John Rose, senior, in |; Post Roads. ‘ 
order was the consideration of the President’s |! order that they may be referred to the Court of PAPERS WITHDRAWN. 

annual message, and the motion to refer and print) Claims. 


the same, upon which Mr. Sternens wasentitled | Mr. BARKSDALE objected. ||. On motion of Mr. HUNTER, oe : 
he floor ; . Ordered, That leave be granted to withdraw the petition 
eee EUSTIS cog ae ee PRESIDENT S ANNUAL MESSAGE, and papers of Lucy Tate. 
Mr. Es < x rm . . Tren 
of which previous notice has been given. The House then proceeded to the consideration NOTICE OF A BILL. 


Mr. THORINGTON,. I object, and call for || of the annual message of the President of the 
the regular order of business. |! United States, the debate upon which was con- 

5 : ‘ u care STEREPLBENS Tra ¢ v J . 
TARIFF BILL. || tinue d by Messrs. STEPHENS, DAVIS of Ma- | the actentitted “‘ An actforthe relief of Frederick 


3 : : : ; . | ryland, and CADWALADER. The speeches Vincent. ad iatrat f . x q 
Mr. CAMPBELL, of Ohio. I desire to inquire || are withheld for revision, and will appear in the Seanat ota wisnat naw ae eae 


Mr. HUNTER gave notice of his intention to 
ask leave to introduce a joint resolution to amend 


of the Speaker what becomes of the special order, Appendix. 
the bill im reference to the tariff? | Mr. BARCLAY obtained the floor, and said: BILL INTRODUCED. 
The SPEAKER. ‘That billis the special order’) Ag 1 would prefer to say to-morrow what I have Mr. JOHNSON asked, and by unanimous con- 


for to-day, and may be called up at any time. 
Mr. CAMPBELL, of Ohio. If it is the will 

of the House, 1 have no objection to the bill 

being referred to the Committee of the Whole 


to say, and as it is now getting late, I hope the | sent obtained, leave to introduce a bill (S. No. 
House will indulge me by an adjournment. I | 492) to ascertain and settle the private land claims 
move that the House do now adjoury in the Territory of New Mexico; which was 
read twice by its title, and referred to the Com- 


on the state of the Union, with the understand- ee emeerean™ Bis. 7 mittee on Public Lands. 
ing that it shall continue to be the special order Mr. PIKE, from the Committee on Enrolled | s ee ath 
from day to day until disposed of. Bills, reported.as correctly enrolled the following ENROLLED BILLS SIGNED. 

The SPEAKER. The consideration of that | bills; when the Speaker signed the same: | The PRESIDENT pro tempore signed the fol- 
bill is the special order from day to day, and it An act granting bounty land to Jared L. || lowing enrolled bills: 
will be in order for the gentleman from Ohio to || Elliott; f || An act for the relief of Peter Grover; 
call it up now, if the gentleman from Georgia will | An act for the relief of A. S. Bender; and || An act for the relief of A. S. Bender; and 
yield the floor for that purpose, P An act for the relief of Peter Grover. | An act granting bounty land to Jared L. Eliott. 
¢ ’ ? IANS R _ - R . ’ i y > . 

Mr. STEPHENS. | I yield for that purpose. || | Mr. Banciar’s motion was then agreed to; and REPORTS FROM COMMITTEES. 

Mr. HOUSTON. The bill will have to go to || thereupon (at two o’clock and forty-five min- || re Tp 4“ . sy: 
the Committee of the Whole on the state of the | utes) the House adjourned. || . Mr. WELLER. The Committee on Military 
Union; and therefore I think the suggestion made | ; fecciichaachssnanllcasetb shes || Affairs, to whom were referred sundry memo- 
by the chairman of the Committee of Ways and + kaikki ont rials and petitions of officers of the Army, have 
; " . i “es IN SENATE. || instructed me to report a bill (S. No. 491) toin 
Means, in relatiog to its reference, ought to be instructed me to report a bill (S. No. ) to in- 


carried out. I apprehend that the bill will be Wenpnespay, January 7, 1857. || crease the pay of the officers of the Army, and 
' . ° | . | “ or 20 o} > ' > 

obliged to go to that committee, there to be dis- || Prayer by Rev. Dane: Watpo, Chaplain to |, f°" “ a all he ™ ; i ie ie ae som 

cussed; for, although the bill may not, under the || the House. de - 7 shall a “le ee se mb oe 

requirements of the rule, have to go there, yet || TheJournalof yesterday wasread and approved. | os eo ets - ae pene Beata 

the amefidments which will certainly be offered s eee: a || VP POR REO am Caeeeay) . 

to it will carry it there, and I think it better that BERCUTIVE COMMUNICATIONS. | to have it passed by the Senate at an early day, 

itshould vo there at once. | The PRESIDENT pro tempore laid before the | in order that it may secure the coéperation of the 
Mr. CAMPBELL, of Ohio. I move, then, that || Senate a report of the Secretary of State, com- || other branch of Congress at the present session. 

the bill be referred to the Committee of the Whole | Municating, in obedience to law, a list of the || The bill was read the first time, and ordered to 

on the,state of the Union, and printed; and that | clerks, messengers, and other persons employed || & second reading. 

. ° . . : . > i 7a ee | 

it shall continue to be the special order in the || in that Department during the year 1856, and the || prproMATIC AND CONSULAR SERVICE. 

Committee of the Whole, from day to day, until | compensation paid to each; which, on motion of || 


disposed of. | Mr. Hunter, was referred to the Committee on Mr. IVERSON submitted the following reso- 
Mr. LETCHER. I would suggest to the gen- Finance, and ordered to be printed. | lution; et os considered by unanimous con- 
> ; , cent || He also laid before the Senate a report of the || 8eMt, and agreed to: 
ae — a oe — ae Secretary of the Senate, showing “4 obedience || _ Resolved, That the Committee on Foreign Affairs be in- 
— same committee, and printed. : rt) Se Eee | dein his | structed to inquire into the expediency of extending the 
The SPEAKER. It will go with the bill, as a to law, the BaINeS of = neers employed In DIS |) provisions of the eighth section of the act of the 18th Au- 
Matter of course. office during the year 1856, and the amount paid gust, 1856, ‘to regulate the diplomatic and consular sys- 
TCE ioni to each: which, on motion of Mr. Hunter, was || tems of the United States,” to such persons as were 
ae BOY CE. Before that motion is put, Task 1] eodeted to lie oe the table. and be printed . || appointed Ministers of the United States to foreign Govern- 
vith “w a an pe ego that ¢ may go | cone ’ ~~? ‘ || ments subsequent to the passage of the act “to remodel 
with the amendment of the gentleman rom Vir- || RESIGNATION OF MR. HAMLIN. the diplomatic and consular systems of the United States,” 
ginia, and be printed. me aes ; || approved Mareh 1, 1855. 
Mr. LETCHER. Let it be read | The PRESIDENT pro lempore laid before the 
The amendment was reported, as follows: Senate a letter.of the Hon. Hannisat Hanmi, | HARBOR AT MUSKEGON RIVER. 
. . . . . . OTT . ‘ 
Thet trot dnd eer Yhe i > bin ee Ja 1857, an || Communicating copies of letters addressed by him || Mr.STUART. At the last session a bill (8. 
i 1 er st day nuary, 7, all | ¢ 


ide r the Se 2 § ~ AS ci propriation for t n- 
goods, wares, merchandise, and other products subject || t© the President of the Senate and the Speaker || No. 45) making, an apenegees a : ci vecen 
under the existing tariff to pay duties of over twenty per || Of the House of Representatives of the Legisla- |; struction of a harbor at the mouth of Muskegon 
cent. be admitted into the United States on paying aduty || ture of Maine, now in session, dated this day, || river, in the State of Michigan, was temporarily 
‘twenty per cent. ; and that coffee and tea be subject to || resigning the office of Senator in the Congress | laid on the table. I now move that it be taken 


the same ; . ~ . . in I 
® same rate of twenty per cent. duty. || of the United States; which were read, andordered | from the table and placed on the Calendar in its 
The bill and several amendments were referred | to lie on the table. regular order. ‘ 


to the Committee of the Whole on the state of The motion was agreed to. 


the Union, and ordered to be printed. \| PETITIONS AND MEMORIALS. serremerneweeceane 
SUPPRESSION OF INTRODUCTION OF LIQUOR | Mr. HUNTER presented the petition of George = he 
W. Flood, for compensation for services _per- Mr. CASS. Mr. President, the eighth of Jan- 


INTO THE INDIAN COUNTRY. formed by him as a clerk in the office of the | uary is the anniversary of a great defensive vic- 

Mr. GREENWOOD. I desire, by the per- |; bureau of topographical engineers, while em- tory whose consequences and circumstgnces cen 
mission of the gentleman from Georgia, [Mr. || ployed as a laborer in that office; which was | hardly be appreciated by the present generation. 
ace to get the ear of the House for one | referred to the Committee on Claims. It has been the practice of the Senate, on the 
moment. It is for this purpose: Ihave brought || He also presented the petition of Thomas J. || recurrence of that day, to areas over in com- 
to the knowledge of the Committee on the Judi- || Page, a commander in the Navy, praying to be |, memoration of an event which has made it one 
ciary the great defect in the existing laws in re- || allowed a credit for certain items rejected in the || of the most memorable days in-the history, of 
gard to punishing persons for intruducing spirit- |! settlement of his accounts as acting purser while |)-the country. In conformity with that usage, f 
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now move that when the Senate adjourns to-day, || what aroused, he remounted him, joined his com- 


it adjourn to meet on Friday next. 
The motion was agreed to. 


MARY REESIDE. 


Mr. BIGLER. I move that the Senate proceed 
to the consideration of the bill for the relief of 
Mary Reeside. 

The PRESIDENT pro tempore. The Chair is 
under the impression that, when the morning 
business shall have been disposed of, the first 
question before the Senate will be the unfinished 
business of yesterday, which is the question of 


privilege in regard to the Iowa election, unless | 


the Senate by a vote direct otherwise. 

Mr. BIGLER. The morning hour, I think, 
has not expired, and I make this motion because 
I presume the morning business cannot be cut off 

special orders. : 

The PRESIDENT pro tempore. The impres- 
sion of the Chair is that the morning hour expires 
when there is no further morning business before 


the Senate. The Senate must then proceed to the | 


consideration of the unfinished business, unless 
another order be made. 

Mr. BIGLER. Of course, it will require an 
order of the Senate, and I make the motion for 
the purpose of getting the order, 

Mr. STUART. I suggest to the Senator that 
there are but seven minutes until half past twelve 
o’clock, at which time the special order will come 
up. 


Mr. BIGLER. . I thought it was fixed for one 


’ i] 
o'clock. \ 


Several Senators. Half-past twelve o’clock. 
Mr. RIGLER. Then I withdraw my motion. 


GEORGE W. TORRENCE. 


Mr. HALE. There was a little bill that was 
called up by the chairman of the Committee on 
Pensions, [Mr. Jones, of lowa,] the other morn- 
ing, when the Senate was not full. I interposed 
an objection, because the Senate was not then 
full. gotta man it is a highly meritorious case, 
and that there is no objection to it. I objected to | 
its consideration then simply on the ground that | 
the Senate was not full. The bill has passed the 
House; I have read the report; and I hope it will 
be passed now. 

he motion was agreed to; and the Senate 
proceeded as in Committee of the Whole to con- 
sider the bill (H. R. No. 359) increasing the | 
pension of George W. Torrence. It proposes 
to increase the pension allowed to him by the act | 
approved July 17, 1854, to forty dollars per | 
month, commencing from the date of the begin- | 
ning of his present pension, in consideration of | 
his great disability by reason of wounds received | 
at the National Bridge, Mexico, on the 19th of | 
September, 1847. 

Mr. BIGGS. I should like to inquire whether 
there has been a report by the Committee on | 
Pensions on that case ? 

Mr. HALE. There has been a report. It | 
is a short one, and if it is read I think it will | 
satisfy every Senator. Let it be read. It is the 


best argument that can be made in favor of the | 


bill. 
The Secretary read the report, from which it | 
appears that the memorialist was orderly sergeant | 
in Captain H. Fairchilds’s company Louisiana | 
mounted volunteers in the late war with Mexico. | 
On the 8th of September, 1847, he was assigned, | 
by Major Lally, to the command of an expedi- | 
tion against a bod 
which he put to flight; but whilst returning, he | 
found himself and command intercepted by a | 
ldtge force of the enemy, which caused him to | 
take the Vera Cruz road for safety. In crossing | 
the National Bridge, which was an act of great 
military daring, ar garrisoned as it was, | 
and as it was Known by him to be, by the enemy, 
he was attacked by them in large forces from 
different directions, and one of his men was killed, 
and another and himself severely wounded. The 
memorialist was struck by an escopette, or two- | 


ounce ball, on his sword-hilt, breaking two of || 


his ribs, the socket of the hip-joint, and throwing || 
him from his horse on the parapet wall, over | 
which, into the chasm beneath, he was only 

saved from falling by the 
which returning to him, (lying on the parapet 

wall in a state of stupor,) rabbed him with his | 
nose until he fell inside the bridge, when, some- |; 


city of his horse, |! 


| 
| 
| 
| 


of the enemy, near Jalapa, || 


| to the organization of the 


mand at the other end of the bridge, and then fell 
from his horse, completely exhausted and bleed- 
ing most profusely. 

From the effects of these wounds, it appears 
| that the memorialist was deprived of ‘the honor 
/and emoluments of the position of lieutenant 

colonel of his regiment, to which he had been 
| elected whilst absent on that expedition; that he 
| has been unable since to do anything of much 
|| consequence for the support of himself and fam- 
ily; that he has suffered greatly from the continual 
|| breaking out of his wound and the elongation of 
his limb by the formation of an abscess at the 
hip-joint; that in 1849, on his way to California, 
by reason of the breaking out of his wound, he 
was detained on the Isthmus of Panama nine 
months, four months of which he was confined 
to his room; that after his arrival in California 
the wound broke out again, and he was confined 
for two years, during which time, he alleges, he 
spent the whole of his private fortune, amount- 
ing to $12,500, and $2,000 obtained from his 
friends, which amounts were exhausted in the 
payment of nurses, and other expenses incident 
to his confinement. It further appears that the 
petitioner is only able now to sit down on a seat, 
and break plaster-stone, which pays but little, 
and lends but feeble aid to his own and family’s 
support. 
he committee discovered that the previous 
legislation of Congress in behalf of this memo- 
rialist consists in having allowed him a pension 
for life from the 4th of April, 1854, at twenty 
dollars per month, and in voting him $1,574 for 
| his gallant military services, and extraordinary 
| 





expenses incurred by him, by reason of his 
wound. Whe committee are of the opinion that 
the memorialist has not been amply compensated 
for the great sacrifices he has made for his coun- 
try, in a service which Colonel Hughes states, 
on account of the memorialist’s local knowledge 
of the positjon of the enemy, contributed in no 
small degree to the success which attended the 
driving of the enemy, over eleven hundred strong, 
from the forts and bridges, by an American force 
of not exceeding five hundred men. Whilst the 
committee do not recognize the principle that the 
United States should measure the damages by 
the amount of actual loss to the claimant by 
reason of the wound—for if they did, the amount 
of relief which they propose to afford him would 
fall far below the actual damages which he has 
suffered—yet they think that the pension granted 
him is insufficient to support himself and family; 
and that therefore, looking at the fact from a per- 
sonal knowledge of the petitioner’s disability, 
they think that his pension should be increased. 
It would seem that as the memorialist was actu- 
ally performing the duty of captain of dragoons 
at the time of his receiving the wounds, it would 
entitle him to the pension of a captain of dra- 
goons; but the committee do not, as the memo- 
rialist was not actually commissioned in that 
| rank, deem it advisable to go to thatextent; but, 
looking at the facts in the case, the committee 
think the pension of the memorialist should be 
increased twenty dollars per month, which even 
then affords but a poor remuneration for his great 
| sufferings and heavy losses, all the result of a 
generous patriotism in behalf of his country. 

The bill was reported to the Senate without 
amendment, ordered to a third reading, read the 
third time, and passed. . 


IOWA CONTESTED ELECTION. 


The Senate resumed the consideration of the 
report of the Committee on the Judiciary, con- 


| LAN’s seat vacant, the pending question being on 


Mr. Toomss’s amendment to strike out all after 
the word ‘** Resolved,’’ and insert: 

That James Harvan is entitled to his seat as a Senator 
from Iowa. 

Mr. BAYARD. Mr. President, if I did not 
consider the principle involved in the decision to 
be made by the Senate, in regard to the right of 
the gentleman from Iowa to a seat in this body, 
as the gravest and most important in reference 
nate that has ever 
come before us, I should not trouble the body 
with a single remark, being satisfied perfectly 
with the admirable argument of the honorable 
Senator from Missouri, (Mr. Geytn.} But I think 





| cluding with a resolution declaring Mr. Har- | 





January 7, 


the case involves consequences far be 
may be anticipated by those who will 
the decision, if it shall be made in fa 
principles contended for by the hon 


| 

| yond what 
| 

| ator from Georgia, [Mr. Toomss.] 

| 


NOW make 
Vor of the 
orable Sen. 


This is no new question to me, though at Pres. 
ent I certainly have not made that preparati 
for the discussion of it which I should oe 
Eighteen years ago, my mind was turned to jt ;, 
a case arising in my own State, in which Sineen. 
ally I was deeply interested. I was the candi 
date of the Democratic party of the State of Del. 
aware for the Senate of the United States in 1839, 
and on that occasion they had a majority of thres 
_members on joint ballot in the two Houses; }y; 
| there was a majority of one in the House of 
| Representatives of the State in favor of the op. 

position party. The law of the State, as jt ex. 
isted then, and as it exists now, provided (with. 
out ne oarisy A any joint resolution or concurren 
resolution) that the Legislature should assem}, 
_in the hall of the House of Representatives 
during the month of January in each year pres 
| ceding the commencement of the senatorig] term 

and proceed to elect a Senator of the United 
| States. 

The majority of the House of Representatives, 
on a ground which they took, and which I eop. 
sidered technical and unfounded—buat it is not 
necessary to enter into that point now—refused 
to meet the Senate in joint ballot. They did so 
on the ground that, by the passage of some sub. 

sequent provision, the place of meeting fixed by 
| the law was repealed or left unfixed; and though 

the law remained which prescribed an election 
during the month of January, they said they 
were rfot bound to meet at any particular place, 
and that, therefore, they would not meet unless 
by concurrent resolution of the two Houses, 
although the law required no concurrent resolu- 
tion. The idea was suggested by the party of 
which I am a member, that the majority of the 
whole number of the legislative body had a right 
to proceed and make an election during the month 
of January, that is, on the last day of the month, 
as the whole month was the time given. My own 
attention was called to this matter, and I invest- 
igated it, certainly with no bias or feeling which 
would induce me to form an opinion against the 
power of the majority of the Legislature to elect; 
and I arrived then at the conclusion that they had 
not the power. But as I owed a duty to the 
party with which I acted, as Well as to myself— 
for myself I could never have made a question 
of it—I wrote a letter to a distinguished Senator 
of the United States, then a member of this 
body, and one of the most distinguished who 
has ever adorned this House—-Silas Wright, of 
New York. I inquired of him, as I was notat 
all familiar with the cases of contested elections 
here in the Senate, whether any decisions had 
been made which touched the principle in this 
case one way or the other; and if not, what was 
his own view of the validity of such an election? 
|The answer was short and decisive—that the 
question had never arisen in the Senate of the 
United States, and that in his own opinion such 
/an election would be invalid. I was perfecily 
satisfied with that; and 1 advised my political 
friends that they could proceed no further in the 
matter. The election went over, and the State 
/ remained fortwo years with only one Senator. 
I state these facts, sir, merely to show that 
this is a question which I investigated fully, 
years ago. My mind was made up on the prin- 
‘ciple then; and I do not think the facts of the 
present case present any difference as to the pria- 
ciple which ought to be applied. 1am happy; 
_ also, to believe that the question which has now 
come before the Senate, grave as itis, is one that 











_comes before them under circumstances in which 
there can be no political bias, and no personal 
_ bias of any kind, to agitate the minds of members, 
| or induce them to arrive at an erroneous Coll 
, clusion as to the great a involved in their 
‘decision. It is perfectly well known that either 
_ the honorable gentleman who now holds the seat 
_as Senator from Iowa, or some one of the same po 
| litical opinions and sentiments, will, if we shou! 
determine against his: right to hold the seat, be 
| returned asa Senator of the United States. There 
can, therefore, be nothing whatever to create “ 
| bias in the mind of any Senator; and we approa 
the question, important as it is, under circum: 
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ond what annals which leave room for the decisive action || resentatives voted, but only fifteen Senators voted | _—_ Sir, if I understood part of the argument of the 
10W make pe Senate with reference to the principle in- || on that occasion. honorable Senator from Georgia, he told us,as a 
Or Of the of ved These are the real facts of the case,as they || reason why we should adopt his construction of 
rable Sen. 7 could have wished that, instead of relying on || appear from the Journals and papers. On the || the Constitution, and of the validity of the act of 
,y own recollections of previous opinions, I |/ vote to which I have just alluded being taken, it || the so-called joint convention of the Legislature 
rh at pres. my ald have had further time to refresh my || was declared that the honorable gentleman who | of Iowa, that evils would spring from the course 
reparation ~ »mory as to the arguments on which my view || now holds the seat was regularly elected to the || which the majority of the Teliders Committee 
esire, ves, Lwent home during the holidays. The || Senate of the United States; and he came here, || advocate; that they had already sprung from it; 
ed to it in reetion had merely been brought to the notice | and was admittad. The Senate of Iowa met on that the State of California was partly unrepre- 
h person. q the Committee on the Judiciary, without any || the Monday morning next after the adjournment |, sented; that Indiana was partly unrepresented in 
he candi. cakihs of the committee being had before I went || of Saturday, and after this alleged election had || consequence of them; and that, therefore, (be- 
te of Del. Sead I had no opportunity of attending their || taken place, and their first act was to protest | cause there could be no meaning in the remark, 
$ In 1839, discussions; and the first time I knew that the || against it, as done without their authority as a || unlessit had that purpose,) we were to give to the 
Y Of three seation was to be presented to, and acted on || codrdinate branch of the Legislature of Lowa. | Federal Constitution, irrespective of its language, 
8e8; but c the Senate at once, was when the report was It will be observed, also, from the facts of this || which is plain enough, a construction which 
louse of made the day béfore yesterday. I mention this || case, that the Journals show that on all occasions || would tend to keep this body full, and not coerce, 
ft the op. aiso as an excuse if I shall happen to occupy the || when the two Houses met, they met as Houses; || but induce the different States of the Union to 
» AS It ex. atte ntion of the Senate longer than I should be || a message was sent from one or to the other. | send members here. 
ed (with. willing to do if I had had time to condense some- || The record shows that the Senate, preceded by | I cannot assent to such an argument. It may 
OnCurrent what the views which I intend to present. I hope || its President, came to the hall of the House of || do very well in—I was going to say, in a stump 
assemble . that, if | do so, I may be pardoned for so far || Representatives, and the members of the Senate || speech, but I will not say that. It is, however, 
sentatives trespassing on the patience of the Senate. My || had seats assigned them as a codrdinate branch |) hardly a legal argument as to the construction of 
year pre. occupation last night prevented me yesterday, || of the Legislature; and after that was done, at || the Federal Constitution. Does not every Sen- 
rig! term, after the adjournment, from turning any atten- || all previous meetings they proceeded to vote. || ator know, that if a majority of the pe aca 
© United tion to the case; and it is only within the few || On this oecasion there was no Senate in session; || of the different States of this Union chose to 
ee hours preceding the meeting of the Senate this | but the record shows that several members of the || refuse to elect Senators of the United States, they 
ntatives, morning, that [ have been able to examine it. Senate, without saying how many, were present. || could dissolve thisGovernment? That would be 
h T con. The substantial facts of the case I understand | The fact is conceded, I understand, that there || a great evil; but we could not for that reason 
It Is not to be these: A resolution was passed in the || were but fifteen members of the Senate who voted || assume, in some other mode which the Constitu- 
—retused House of Representatives of lowa on the 13th of || on that occasion, the whole Senate consisting of || tion did not authorize, to fill the places. Yetthe 
ey did 0 December, 1854, proposing to the Senate of Iowa || thirty-one; and hence, less than a quorum of the || argument would be much stronger in that case 
ome sub- to meet in joint convention on the 15th of Decem- || Senate participated in the election. _for the preservation of the Union. So, too, it 
fixed oy ber, for the purpose of electing a Senator of the On this state of facts, the —* which I sup- || might occur, though it is very improbable, that 
d though United States. The resolution was amended by || pose to arise is, whether ‘* the Legislature”’ of a | on account of a difference of opinion between the 
| election ihe Senate by fixing two o’clock, or two anda tate, under the language of the Federal Consti- || two coérdinate branches, which in every State 
aid they half o’clo@k of th® same day for the joint meet- || tution delegating to the Legislature the right to || constitute the Legislature, as to the person to be 
ar plac ; ing. The House eae ie the amendment, || elect Senators of the United States, is Jo be taken | elected, the Legislature would refuse to make an 
et unless and the bodies went into joint convention on that || to mean the individual members of tfe Legisla- | election, and in that way destroy this Government 
Houses, day, a quorum of each House being present when || ture, or the body or bodies of which the Legisla- | by leaving the Senate without a quorum to trans- 
it resolu. they met. They proceeded to ballot, and having || ture is composed. I suppose the term, as used || actany business. We must rest, as against these 
party of balloted ineffectually, they adjourned at various | in the Constitution, means the bodies of which || evils and dangers, which, I trust, are remote, on 
ty of the times—on one occasion, I think, from the 14th of | the Legislature is composed. The honorable || the good sense of the people and of the Legisla- 
d a right December, 1854, to the 5th of January, 1855. On || Senator from Georgia, if] appreciate his argu- || tures of the States; for, after all, our whole Gov- 
ne month the 5th of January they met, and still failed to || ment, insists that the power being delegated to || ernment must be founded on that basis. It may 
© month, electa Senator. They adjourned to ten o’clock || the Legislature, is vested in the members of the || be destroyed to-morrow, whenever the spirit of 
My own on Saturday morning, the 6th of January. The || Legislature, and that whenever a oe of || faction prevails far enough, or whenever the want 
T invest. Senate, (as throughout the whole of these pro- || the members of the whole Legislature under a || of affection or regard or belief in the value of the 
ng which ceedings it appears each House did,) after they || law, such as that existing in lowa, vote for a || Union to the people of the country shall become 
ainst the separated, returned to their own Chamber, and || man, he is elected, though one of the coérdinate || a settled opinion among a majority of the people 
to elect; adjourned to the same hour on the next day. || branches of that Legislature may not vote for him, || of a majority of the States, or perhaps even a 
they had When the Senate met at ten o’clock on the 6th || and may, as a body, refuse to go into an election. || minority of the States. 
y to the of January, they, without doing any business || Sir, I hold it to be a principle of law, which has, || All these are things that may occur; but what 
mysell— whatever, adjourned to Monday, at nine o’clock. I think, no exception, that where two integral || have they todo with the construction of an in- 
question This adjournment was carried by a vote of the || bodies are authorized to do an act, it cannot be || strument in which there are specially delegated 
Senaler majority, on the yeas and nays—16 to 15—the || done without the consent of those two integral || powers forming a Government peculiar in its 
of this whole body, consisting of thirty-one members, be- | bodies. They must both be present and act in | character, founded not upon the social compact, 
ied wae ing present. The Senate of lowa was, therefore, || the matter, or there can be no validity in the || not upon indefinite ideas, but upon strict, written, 
ight, of not in session on Saturday after ten o’clock. || act done. This is a universal law. I can call to | literal provisions, which are to be construed ac- 
AS not at The House of Representatives met—at what || mind no case where a contrary principle prevails, || cording to the import of the language they con- 
elections hour I do not know; but after transacting appro- || whether relating to legislative action or corpo- || vey, unless there is doubt arising from the char- 
ons had priate business as a House of Representatives, || rateaction. Indeed, in reference to corporations, || acter of the language, and then we may resort to 
> An this they proceeded to receive, not the Senate of Iowa, || it has been decided over and over again, that | supplementary matter for the purpose of con- 
rhat was which was not in session, but to receive members || where there are two integral bodies who must || struction; but in no other case can we resort to 
lection? of the Senate of lowa as members of the joint || concur in an act, they must both be present and || it, except where there is doubt. The evil which 
that the convention; and when those members were as- |! act upon the matter as bodies, not as individ- || may result because the power has not been given 
e of te sembled there, together with the members of the || uals. in a different mode from that in which it has been 
an such House, they constituted a majority of the two Now, sir, in the discussion of this case, the || granted, is no argument to prove that the power 
erfectly branches combined, that is, a majority of the first inquiry which arises is, whence springs the || has been given in that different mode. 
political whole number of persons in the convention. But || power to elect a Senator of the United States? I am not sure that it would not have been wiser 
oe the there was present—I speak now of persons pres- || Of course from the Federal Constitution. With- || if it had pleased the convention that framed the 
he State ent in the sense of legal presence, as evidenced || out that express contract between the different || Federal Constitution to delegate the power to the 
nator. by the vote—only a majority of the House and || States of this Union which we call the Constitu- || respective States to elect their two Senators by a 
ow that a minority of the Senate—a quorum of one body, || tion of the United States, there could be no power || popular vote, instead of choosing them by the- 
d fully, and not a quorum of the other. .The Speaker of || to elect a member of this body. That Constitu- S alelehden, I do not see any evil that could 
he prin- the House assumed that the members thus assem- || tion might have provided for one branch of the || have followed from it. The relative political 
3 of the bled were a regularly organized convention of the || Legislature alone electing. Such opinions were || weight of the States would have remained the 
he prin- Legislature, with the power to elect a United || entertained. That Constitution might have pro- || same. But though I may entertain the opinion, 
happy, States Senator. No vote was taken by the con- || vided for inequality in representation. hat || that, taking the course of our Government, such 
has now vention on that point. An appeal was taken from || Constitution might have delegated the power to || might have been not an unwise provision, yet if 
one that the decision, and it was contended that the House || elect Senators to the people of a State. It might || a gentleman presented himself here on the ground 
p which ought to decide whether it was organized. That || have provided that the members of the Senate || that an election had been held in his State under 
personal appeal the Speaker denied, and there was no vote || should be elected by the body itself after its first || the authority of the Legislature, and that by the 
embers, taken by the convention on that question at all. || organization, and such a proposition was before || ballot of nine tenths of the people of the State he 
oo The roll was called; and as a majority of the || the Federal Convention. [{t might have provided || had been elected a Senator of the United States, 
in their members of both branches (not a majority of each || that the Executive of the State should appoint a || this would be no argument in favor of his admis- 
ut either branch) answered to their names, the Speaker || Senator for the whole term, as he does tempo- || sion, becanse the Constitution of the United States 
the seat declared that the joint convention was regularly || rarily under the Constitution in the case of a || requires the election to be by the Legislature. 
ame an organized according to its adjournment, and they || vacancy. Whatever it did provide, however, | hese arguments arising from inconvenience 
> shoul proceeded to vote for a United States Senator. || the power and subiieninp—amd thie is a question || really ought to have no weight in this case. I 
seat, be After electing first a teller in lieu of the Senate || of power and authority—spring from the Federal || think I could throw them also on the other side 
. There teller, who was absent, and also a President pro || Constitution alone, and you must follow the || if I thought the case was susceptible of a doubt 
ate ve | tempore of the convention, the members proceeded || delegated power as it is there given. You can || in my view of the proper construction of the 
beet to vote viva voce for a Senator of the United States. |} neither go beyond it, enlarge it, nor extend it on || Constitution. I may say, what I presume no man 
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doubts, that the danger of a popular Government || the case of the States for different periods of time 


is the danger of the will of the hour on the part 
of the majority assuming power without regard 
to the rights of the minority; and the danger of 
a decision of this kind isthe very reason why, in 
a complex Government like ours, we have mod- 
ified that power of numbers by giving power to 
these—shall [| e¢all them corporations? no—to 
these political institations ¢alled States, which 
have a species of qualified sovereignty. 

From that very dariger, also, in every State of 
this Union, when itis formed, you havean organic 
law by which the people-of the State impose re- 
strictions upon the powers delegated to their | 
agents. They subdivide them into executive, 
legislative, and judicial, and they do not permit | 
them to go beyond the powers so delegated. The 
object of all this is to avoid the danger which 
would spring from allowing the uncontrolled prev- 
alence of the mere will of the hour on the part 
of a numerical majority; and yet, sir, the decision 
of this case, if 1t be favorable to the sitting mem- 
ber, tends that way. If the Senate say by their 
decision, that where the Legislature of a State 
consists of two integral branches, and by the 
constitution of that State each of those branches, 
in order to do business, must have a quorum || 
resent, one of those bodies being the popalar 
aims h, always the largest in number, can control 
the other whenever there is a majority of the 
two branches united, because a law has been 
passed to that effect, the result is that you are | 
entering upon the dangers that all your constitu- 
tions are framed to avoid; you are endeavoring 
to yield to the popular will of the hour irrespect- 
ive of those settled princrples which are meant | 
to restrain the exercise of individual opinion 
within certain confined limits, though that opin- | 
ion be the opinion of the majority. 

Sir, } have as much respect—I am sure I have— 
for the will of the people of a State, constitution- 
ally expressed, as any man on this floor. I go 
further: I think | have as honest a conviction of 
the capacity of the people to govern themselves 
as any man on this floor could have; but I con- 
sider that a government of mere will, whether it 
be the will of a majority or the will of a single || 
man unrestrained by constitutional provisions, 1s 
a despotism, call it what you may. That is the 
tendency of the argument on the otherside. We 
are told of the sovereignty of the State! The | 
sovereignty is in the people of the State of lowa. 
lias the sovereignty of the State the right to 
elect Senators under the Federal Constitution, or 
to whom is that right delegated? To the Legis- 
lature. 

Now let us look to the Federal Constitution 
and the principle involved in this case. As I 
have stated, this is a question of power and 
authority, and we must determine whether the 
body or power, or person or persons, whether 
collectively ag a body or individually, to whom | 
the right to choose Senators is delegated by the 
Federal Constitution, have exercised that author- 
ity. If they have not, the party is not entitled 
to his seat; if they have, he is entitled to his seat. 
Displeasing as it might be to us, if we were citi- 
zens of that State, supposing a case which might 
occur, that with eight tenths of the citizens of a 
State diametrically opposed to an existing Legis- 
lature, that body elects a man as Senator whose 
political principles are opposed to the will of the 
people, you could not refuse him his seat on the 
ground that his election was contrary to the will 
of the people of the State. The question of 
sovereignty, Which was the language used by the 
honorable Senator from Ohio, has no authority 
here. The question is, whether the power dele- 
gated by the Federal Constitution has made the | 
election? That power is the Legislature of the 
State. 

The honorable Senator from Geoteia contends | 
that the delegation of power to “ the Legislature”? 
of a State is to the members of the Legislature. 

I hold that it means those integral bodies*which || 
constitute the Legislature. If there are two such || 
bodies, as there are in all the States, one cannot |! 
be ** the Legislature’’ of the State any more than | 
the Senate or House of Representatives here can 

be the Legislature of the Pederal Government. 

The concurrence of each is requisite. Both are || 
integral parts of the legislative power, elected for | 
different periods Of time—in the case of the Fed- i 
eral Government by different constituencies—in | 


| executive, and the RT 


| ative for the term of two years. 


| either body shall constitute a quorum. 


by the same constituency, and in many cases 
with different qualifications for the members; and 
in some States, I Velieve, different qualifications 
in electors for members of the Senate and mem- 
bers of the House of Representatives. Theyare 
| integral bodies, and generally both are necessary 
in every State of the Union to constitute a Legis- 
lature Within the meaning of the Federal Consti- 
tution, 
What is the language of the Federal Constitu- 
tion? It provides that— 


“The Senate of the United States shall be composed of 


| two Senators from each State, chosen by the Legislature | 


| thereof for the term of six years; and each Senator shall 
| have one vote.” 

| ‘There can be no room to dispute here. ‘The 
| number of Senators, and the power which is to 
elect them, ate both designated in explicit lan- 
/guage. ‘* The Legislature,’’ says the honorable 


| Senatorfrom Georgia, meansthemembers. ‘* The 


Legislature,’ in my view, means the organized 
bodies forming it, which were perfectly well 


| known to the framers of the Constitution at the 
| time it was formed. 


the meaning of that clause of the Constitution | 


If that be not so, what is 


which goes on afterward to say that— 


“If vacancies happen by resignation, or otherwise, @ur- || 


ing the recess of the Legislature of any State, the Executive 


| thereof may make temporary appointments.”’ 


How can the word ‘*‘ recess’’ have relation to 
anything but ar organized body known as the 
Legislature ? 
if you apply it to the whole of the members of 
the Legislature as individuals? None whatever. 
If a vacancy happens during the recess of the 
Legislatupe, power is confided to the Executive; 
and when they meet again at the next meeting of 
the Legislature, they are to proceed and fill the 

'vacaney. Does not that refer to an organized 
The words are used in the two clauses in 


body? 
the same way. Can there -be any meaning at- 


tached to the idea of a Legislature, other than a || 
| political body organized under the constitution 


of the State, whether consisting of one or more 
branches, as the people of that State may choose 
to provide? The Constitution, in speaking of 
‘**the Legislature,’’ does not refer to the individ- 
ual rights of the members of that Legislature, but 


to the collective body which is spoken of—the 


political body which is known as the Legislature, 


| the law-making power of the State. 
| If I be right in this, let me ask what says the | 
| constitution of lowa? That is of some import- | 
| ance. 
| of government in Iowa are to be divided into 
three separate departments—the legislative, the 


The censtitution provides that the powers 


It then provides, 
egislative department:”” 
‘The legislative authority of this State shall be vested 
in a Senate and House of Representatives, which shall be 
designated as the General Assembly of the State of Iowa; 
and the style of their laws shall commence in the following 


under the head of ** 


manner,’ -&c. 
i 


Does that constitute a Legislature of one of 
those bodies? Certainly not. The Legislature 


| of the State is a General Assembly composed of 
| two bodies. 
| there. 


The constitution does not stop 
It goes on to prescribe how the members 
of those separate bodies shall be elected—a Sen- 
ator fora term of four years, and a Represent- 
It goes on fur- 
ther to prescribe, as do almost all our State con- 


' stitations, what number shall form a quorum for 
| the purpose of transacting any business what- 


ever, and it there provides that a majority of 
It gives 
them, as qur Federal Constitution does, the right 
to form their own rules. A majority is to con- 
stitute a quorum. A smaller number may adjourn 
from day to day, and compel the attendance of 
absent members in such manner and under such 
malty as each House mayprovide. The power 

is confided to the separate Houses to compel the 
attendance of members. They are treated as 
distinctive, political, integral organizations, as 
they are in every State of the Union, and as 
composing together the Legislature of the State. 
Farther, the lowa constitution has a peculiar 
rovision, to which | shall have occasion to refer 
ereafter. ‘* Each House shall sit upon its own 
adjournment.’’ Each House—the House of 
what? The Legislature. Each codrdinate branch 
of the political body constituting the Legislature 
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What meaning can you give to it, | 


| . . 
\\ or to make an election without the consent 





J ' 
_— ney Xi, 
| has power to ‘‘ sit on itsown ad ournment.”’ “T}, 

phraseology is peculiar. Each House js “4 
termine the rule of its own proceedings. The 
| Constitution of the United States havine dele. 
gated to ‘‘ the Legislature’? of Lowa the Farkee. 
elect a Senator of the United States, you m, 2 
refer to the organic law of lowa, in pelea 
ascertain what constitutes the Legislature. it 
1 = look to that, do you not find that the Leo 

|lature consists of two organized bodies, each 
| being coérdinate, neither having power to do en 
act, except in reference to its own body, and the 
control of its own body without the assent o 
the other, neither having power to do legislation 


of the 





to de. 


ig 


| other body? 
| The question that arises under this state of 
| circumstances is, did the Legislature of Lowa, x 
-you have it eyidenced by the Constitution o 
F sarily (and to that alone can you look for th 
a of ascertaining what is the Legislatyy: 
| of owa,) elect a Senator of the United States a 
the 6th of January, 1855? Though it may jp 
answered that a majority of the members of bot) 


|| Hoases united elected the sitting member, I think 


there was no organized body, which the consi). 
| tution of lowa says is necessary, even existino 
_at the time when the alleged election took place. 

The Senate has the right of adjournment. Tip 
| Senate can, as well as the House, “ sit on its own 

adjournments.’’ The Senate had adjourned oye; 
from Saturday morning to Monday. The Sep. 
ate was not in session, and therefore the Legis. 
| lature was not in session, though one branch of 
the Legislature was sitting at the time when this 
alleged election took place. ®@ . 

Can there be an election under these circum. 
stances? No case of the kind has certainly ever 
before occurred; nothing parallel to it. The Sen. 
ate was not in session, and how can it be said 
that the Senate of lowa was present? I do not 
/ care what members were there. If they had all 
| been there when the Senate was not im session, 

their presence could not avail, because they could 


|, do no valid act for any purpose of legislation 


when the body of which they were members was 
not in session. They were a branch of the Legis. 
lature only wher in session. They were inii- 
| vidual members, entitled to d seat in that branch 
| of the Legislature. They were individual men- 


|| bers, who, when the period of adjournment has 


passed, again assembled as a body, and formed 
the Senate. When they elect a United States 
Senator, they must do it as an organized branch 
of the Legislature in their collective political 
capacity, and in no other mode. Otherwise, the 
members might discard form altogether. The 
Legislature must meet on the day fixed by the 
constitution, unless the Governor convenes them 
on a different day; but if the doctrine be true, 
that the delegation of the authority of the Federal 
Constitution is to the members of the Legislature, 
and not to the political bodies which form and 
constitute the Legislature, then the members may 
compare individual opinions without assembling 
as a Legislature, and they can meet together and 
elect a Senator of the United States by the will 
of a majority of the whole number. ‘The argu- 
ment must come to that if it is sound in principle 
}atall. It must go to that extent, because there 
| was no more an assembly of the Legislature of 
| Lowa at the time of this alleged election, than if 
| the members had met without any resolution 
| having been passed by either House, because the 
Senate was not present. 

Mr. President, it is contended, that by the law 
of lowa the two Houses are bound to meet 10 
joint convention. It is said that. the Legisla- 








ture have a right to prescribe the time, and place, 
and manner of election, and therefore they have 
a right to proceed in the mode which was put- 
sued here, without the presence of one of the m- 
tegral bodies composing the Legislature. Why, 
sir, the Constitution of the United States provides 
that the time, place, and manner of electing 5en- 
ators shall be fixed by the Legislature, subject 
to the alterations of Congress; but the Const- 
tution of the United States also provides tat 
‘the Legislature ’’ shall elect. Can the Legis- 
lature, under the clause which authorizes them 
to fix the time, place, and manner, delegate theif 
power of election to any other persons than 
themselvee? Can they delegate it to any other 
body than the Legislature of the State? That's 
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ta question of manner, of time, or of place; it 
» m yestion of authority—it lies at the found- | 
- * of their power. The Legislature may pre- | 
oe he the time, place, and manner; but when they | 
—_ to elect, no matter what they prescribe, the | 
Legislature must elect, and there is no Legisla- | 
“. aecording to the constitution of lowa, unless 
Without 
they can do no valid act for any other 
rpose } they can do no valid act in reference to | 
an election, for the Constitution inhibits them. 
A majority is necessary for the transaction of | 
business. Added to that, you have the fact that 
a political body which constituted a coérdinate 


branch of the Legislature of lowa, has adjourned 


point afterwards. 

Mr. FESSENDEN. That is an 
from what the Senator said. 

Mr. BAYARD _ I admit that the usage is the 
| other way, and I do not contend for any such 


inference 


ni 
= quorum of each House is present. 10 : 
a quorum | that a majority of each branch voted in order to 
| constitute a quorum acting upon the particular 
subject to be acted upon. Each branch must vote, 
or there is no legal result. In the Senate, here, 
we frequently, as must be the case in all deliber- 
ative bodies, pass bills sub silentio, when there are 
only ten or fifteen or twenty members present. 
No objection being made, the act passes as the 
| act of the Senate, and the question is concluded 
| because objection is not made at the time. 
| 
} 








over, and were not in session, and had no politi- 
cal existence as a body for the purposes of legis- 
jative action at the time when the alleged election 
occurred. — 
Sir, if this case could stand for argument before || 
the Supreme Court of the United States, I should | 
not think it necessary to dwell on it more than || 

five minutes. 
case on A mere statement of the facts. But the || 
honorable Senator from Georgia says that a pre- | 
yious Legislature having enacted a law, and the || 
Senate having, under that law, agreed to a joint || 
resolution to meet in convention, When you once 
got them there, they were always there until the 
election was completed. ~Where would this ar- 
gument end? Although the law authorizes the | 
Legislature to meet In Joint convention, Suppose | 
that on the day and at the place appointed, there || this alleged election, who did not vote. What I 
appears a quorum of neither House, does any || say is, that unless a quorum of the body votes, 
Senator contend that a minority of each House || whether the vote be taken viva voee or by ballot, 
could proceed to elect? Does any gentleman || there is no result. That is the settled law here, 
suppose that? Can it be possible that any gen- || and it always has been so. The same principle 
tleman supposes it? If a minority of each House || applies there. In this case it is admitted, that 
met together cannot elect, it is for want of au- || on the oecasion of this alleged election only fif- 
thority. If it requires two coérdinate bodies to || teen Senators of the State of lowa voted, and the 
constitute the Legislature of Iowa, is not the || Senate of that State consists of thirty-one, and 
deficiency of a quorum on the part of one House || therefore no quorum of the Senate voted. 
just as fatal to the existence of the Legislature || constitution of the State requires the voting to be 
to act on a matter, as the deficiency of a quorum || viva voce, and the fact of the want of a quorum 
of the Senate appears on the record. It is per- 





ested by the position of the Senator. 
tends that a majority of each branch must be 
resent and vote. 


against the person returned as elected, is his elec- 
tion the action of the Senate ? 

Mr. BAYARD. When I come to that ques- 
tion, I shall endeavor to give my views as to how 
|| that practice has arisen: I consider it an irregu- 
|| larity. Iam speaking now in response to the 





on the part of both Houses? Where is the dis- | 
tinction? The Legislature consists of two bodies. | 
Even though the time were appointed by the || were in the House or out of the House; their 
unanimous vote ef both bodies, if at the time |} presence without voting does not give validity to 
and place appointed a minority of each body as- || the result. It has commonly happened in this 
sembled, which did not constitute aquorum under || body, within my knowledge, that when a vote has 
the constitution, cou'd that minority proceed to || been taken, and no quorum appears, other mem- 
exercise the functions of a Legislature? Can any || bers, who may be on the floor without voting, or 
gentleman contend for that proposition? You || who may be in the alcove behind the President’s 
must go to that extent, or else necessarily you || chair, are solicited to vote, or other members are 
must say the act is invalid unless there is a quo- || brought in to vote, for the purpose of making a 
rum of both Houses present. I cannot distin- || quorum; for without the vote of a quorum there 
guish between the cases. The want of authority || could be no decision of the pending question, 
strikes at the one act as much as at the other. || though it was known that there were more than 
The will of the Legislature can be no more ex- || thirty-two members present inthe Chamber at the 
pressed by a minority of each body than by a || time. This principle is well understood, and is 
majority of one body acting with a minority of || familiar in practice. I say, in — to the remark 
the other. Neither is an act of the Legislature || of the honorable Senator from Vermont, if it was 
of the State according to the organic law of the || intended to aid this case by the representation 
State. that the Journal showed that members were on 
In connection with this point, as it appears to || the floor, there is no vote of the organic body of 
appertain to it, L will notice a remark made by the || which these parties were members, unless a quo- 
honorable Senator from Vermont, [Mr. Foor,] | rum was present participating in the alleged elec- 
in which he stated ghat it appeared by the Jour- || tion. 
nal that there were two members of the Senate | I go further, and say that no vote could be 
who were on the floor, and present at the time of || given by any Senator of the State of lowa when 
the election. That suggestion is easily answered. || the Senate was not in session 
The constitution and law of Iowa required that || in this case up to this point show—and I venture 
the election should be viva voce; but I do not care || to say that the proceedings of every State Legis- 
whether it was viva voce or by ballot. Will any |} lature in the Union show—that when the Legis- 


gentleman tell me that, if in the Sefiate of the || latures meet in joint convention, they do not 
adjourn beforehand, but generally the Senate 


ae were to take a vote upon any | 
resolution, and it appeared that thirty members nee to the hall of the House, or in some 
'| States the House may proceed to the hall of the 


voted in the affirmative, and one in the negative, 

though there might be half a dozen more on the || Senate, without any adjournment. In some 
floor, that resolution would be carried? The mo- |} cases the Houses vote separately; the result in 
ment you come to vote by ballot or viva vocegand || each House is ascertained, and they afterwards 
it appears that there is not a quorum voulpon adopt the will of the majority of the whole num- 
the question before the body, necessarily no result || ber; but in no case does either House adjourn 
is arrived at. If other members are present who while the joint convention is in session, nor has 
do not vote, they are present as strangers on that it ever occurred. Look over the records in this 
particular occasion. ‘There can be no validity in || case, Mr. President, and you will find that in 
the act unless a majority of the quorum assent || every instance after the joint’convention had in- 


to it. || effectually balloted, and adjourned to a further 
Mr. FESSENDEN. 


I wish to ask the Sen-— 
ator whether I understand him rightly as con- 








Mr. FESSENDEN. Another question is sug- 
He con- || 


| 
ell Suppose it appears from the | 
I should be willing to submit the || record that a majerity of the State Senate*votes 
i 
| 
| 
| 


fectly immaterial whether any more Senators | 
y 
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Mr. BAYARD. No, sir; I shall come to that | took to usurp the powers of the Legislature of 


| 


|| thing as the Senator from Maine has stated. | 
|| What I do contend for is, that it must appear | 


|| or under the authority of the State? 


| session as an organized body? 


| 
} 


| 


suggestion of the Senator from Vermont, that it | 
appeared from the Journal that there were two | 
members of the Senate present at the time of | 








ooo Tel 


| lowa, when the Senate was not in session at the 
tume. 
| On what principle can it be that the individual 
members of a budy can arrogate to thems: Ives, 
| when that body is not in session, by the will of 
its majority, a power to act in any legislative 
capacity whatever, whether derived under the 
authority of the Constitution of the United States 
Beeause ‘a 
| man is a member of a Legislature, can he do 
any legislative act when the Legislature is not in 
j If the Legisla- 
ture, or the House to which he belongs, have 
adjourned over to a given day, is he not equally 
powerless to do any legislative act until that pe- 
riod of adjournment has passed, and the Legisla- 
ture again assembles? I should suppose that the 
question could not admit of a moment’s doubt; 
and after the adjournment of the Senate of lowa 
—though thereby the will of the people of Lowa 
might be defeated, though the act might be wrong 
in itself, though it might be factious, and these 
are questions which they must settle with their 
own constituents—no member of that body could 
_ do any valid legislative act. The Senate could net 
do any valid act asa political body after it had ad- 
journed over; and the individual members could 
| not reassemble themselves by consent under ary 
system of organized law. I do not say what 
might be done under circumstances of necessity 
in new countries where men meet ‘without apy 
settled principles to confine them; but IT @&m 
| speaking of a civilized country like ours—a re- 
| public in which organized modes of action exist. 
‘The individual members cannot act inva legish- 
tive capacity for any purpose whatever, unless 
| the body to which they belong 1s in session, or 
| unless authority has been delegated by the body 


| to them as a committee to act during the recess. 


|| No individual member can do a legislative act 


The | 


when the body to which he belongs is not in ses- 


|| sion, and no other case can be found in which it 


| has ever been attempted. They cannot convene 
themselves: that is clear. The constitution of 
the State fixes a given day for the meeting of the 





The proceedings | 


| Legislature, and the members cannot act in the 
| interim. 

If they met at the time appointed, and adjourned 
sine die, will any gentleman, tell me that then, 
when the Legislature was not in session, the 
members would have authority to elect a United 
States Senatow in joint convention, or in any other 
|; mode? Suppose that after a these —_ 
| resolutions, each body of the Legislature of lowa 
| had adjourned sine die, or had adjourned over the 
| day when the joint meeting was to convene, will 
| any gentleman tell me they could meet in joint 

convention when the Legislature was not in ses- 
sion? On what principle can it be? A _— 
| convention cannot be the Legislature of lowa 
except under its own authority, and that requires 
the action of both Houses. The constitution of 
the State recognizes no right of that kind. It 
| prescribes the quorum of eacn House, and it 
| says, in the most explicit and peculiar language, 
‘* each House shall sit on its own adjournmenis.’” 
|| How, under such language as that, can a joint 
| body, composed of the two Houses by a majority 
'| of shee body, undertake to overrule the constitu- 
tion of the State, and adjourn the Senate of the 
| State, or prevent the Senate or House from ad- 
|| journing at their will, according to the express 
| power delegated? They are inhibited from ad- 
| journing for more than acertain number of days. 
his inhibition is founded on a good reason. It 
is one of the necessities of restriction. Here, 
neither House can, without the consent of the 
| other, adjourn for more than three days; but 
when they have adjourned within the limits of 
| the power confided to them, they ace not in ses- 
| sion. If both Houses have agreed to an adjourn- 
| ment, the Legislature is not in session. If one 
| House alone has adjourned, the Lrgislature is 
|| not in session, though one House may be. if 
|| there were no such inhibition in the constitution, 
|| and the Senate of lowa had had power to adjourn 
| sine die, will any gentleman tell me, that if a ma- 














time, the Senate retired to their chamber, and the |} jority which constitutes a quorum of the body 
House remained in their hall, and they then ad- | had decided that the Senate should adjourn sine 


tending, that in order to make an election it must || journed as separate Houses; and when they met 1 die, there could have been any legisiative act 


appear from the record of the convention that a || again, they met as separate Houses, and were 
majority of each branch acjually voted for the || so treated throughout, untfl the last act of this 
person returned as elected ? drama, when the House of Representatives under- 


| done after that for any purpose whatever? Strike 
| out that prohibition, and what would forbid it? 


The principle is the same whether the body has 
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adjourned sine die, or for one day, or for ten days. 
During the recess, in which they do not exist as 
a political body, they can do no legislative action, 
and can transact no business whatever. What- 
ever authority the other House may have in- 
herent in itself by Yhe provisions of the consti- 
tution, of course it can exercise; but whatever 
requires the concurrence of the other body, it can- 
not exercise in the recess of that other body so as 
to give their action any obligatory force. They 
can only act to the extent of their own power. 

I come now, sir, to what is an answer, in my 
views, to the question propounded by the honor- 
able Senator from Maine,|Mr. Fessenpen.}] A 


usage sprung up in the early history of the coun- | 


try by which nearly all the State Legislatures, 
or & great majority of them, meet in joint meet- 
ing to elect a Senator of the United States, either 
by viva voce, or by ballot; and other Legislatures 
elect by concurrent acts of the two Houses. In 
Iowa, there is a law which authorizes a majority 
of both bodies united to control and ale an 
election; and gentlemen say the usage of electing 
by joint meeting sanctions the principle that 
when one House of the Legislature, as a body, 
dissents and refuses to act, the election made by 
the other House is nevertheless the act of the 
Legislature, because of the law of lowa. I con- 
fess, that in my judgment the mode of election by 
joint meeting is an irregularity—no more. That 
it was adopted for the purpose of securing an 
election and avoiding the dangers of a difference 
of opinion between the two Houses which con- 
stitute the Legislature, is certain; but how was 
it adopted? The Legislatures of the different 
States met. The time, place, and manner of 
election, is confided by the Constitution to them 
with the power on our part to alter their pre- 
scription, except as to place. They met and 
chose to exercise the power in that way. Until 
you show me a case in which one of the Houses 
of a Legislature, at the time and place fixed for 
the election, refused as an integral body, by a vote 
of a majority, to meet the other House, or where 
that body was adjourned at the time when the 
election took place, and was no longer a legisla- 
tive body for the purpose of legislative action— 


until you can show me that case you can show | 


me nothing parallel to this. 

I can understand perfectly well, under the prin- 
ciple of passing a measure sub silentio, that we 
have no right to inquire into the question how 
members of the Legislature, whether of the Sen- 
ate or House, voted in regard to the election of a 
Senator of the United States, if the certificate 
comes here authenticated according to the laws 
of the State. 
presiding officers of both Houses is required; in 
others, the certificate is under the broad seal of 
the Governor, and he of course must, under the 


In some cases the attestation of the | 


laws of the State, receive the information from | 


the proper officers of both Houses. Where the 
two hotles meet and give a joint vote, undera law 
which authorizes the expressed will of the ma- 
jority of the whole to govern,and then the Houses 
separate, and neither House objects to the elec- 
tion, of course they both assent, and the election 
is valid. Though the individual members on the 
particular vote may have chosen to vote against 
the candidate elected, the body, as a political 
body, assents to the election by not objecting at 
the time. That is not the case here. 3 
to which I have alluded may be a useful one, but 
I think it is an irregularity. If the question had 
been raised in the early history of the Govern- 
ment, and presented to the Senate, | am by no 
means certain what the decision would have been. 
it could not be presented here, for the simple 
reason that where no question was raised, this 
body had no mght to inquire as to what members 
voted one way or the other; and in the case of a 
vote by ballot, we have no means of inquiry. 
The case has never before been presented to the 
Senate of the United States in which one House 
of the Legislature of the State has dissented, asa 
political body, from the validity of the election of 
a 
this body. 


I think there is an essential difference between 


The usage | 


person receiving a certificate as a member of | 


this case and those which have arisen under the | 


usage on which I have commented. Acquies- 


| elect. 
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is nota quorum of the Senate present. If the 
yeas and _ are not called, or no division bad, 
a bill may be passed if only five members are 


B 


| 


here, and you cannot question it afterwards on | 


that ground. It is the same principle precisely 


that has led to the adoption of the convenient rule | 


of allowing the two Houses of a Legislature to 
meet in joint meeting, and enabling the majority 
of both 


Senator. In that case, both the Houses neces- 


bodies united to indicate who shall be | 


sarily assent to the action of the joint body, if | 


neither of them protests, whether they pass a 
particular resolution of assent or not. 

not require that. The preceding law is the law 
which governs, and they go into joint ballot under 
it. When they meet, the expression of opinion 
by individual members is not noticed, unless one 


of the Houses, as an integral body which com- | 


poses part of the Legislature, chooses to make the 
objection, and refuses to go on with the election. 


t does | 


Then, I say, no law can bind them; because the | 
authority to elect a Senator does not spring from | 


the State constitution, or from the Legislature, 
but from the Federal Constitution. You must 


look to the State constitution for the purpose of | 
| finding out what is the Legislature; but under the | 
| Federal Constitution the Legislature alone can 


lowing the majority of the members of both 
Houses united to elect, is an irregularity, it is 
reconcilable with the every-day action of legis- 
lative bodies. The acquiescence of the smaller 
body, which is overborne, is presumed from its 
silence. When a quorum of each House is pres- 
ent, and votes, though a majority of one body 


Though, in my opinion, the usage of al- | 


vote one way and the majority of the other body | 


vote the sother way, yet, as they vote unitedly, 


the action of the majority governs when the two | 


bodies pass it over acquiescently. So here, when 
a vote is not taken by the yeas and nays, the 
result is the will of the Senate, though no quorum 


| is present, because no objection is made; and in 


the case which I have just stated, the election is | 


the will of the Legislature, though if the question 


was raised and one budy chose to dissent, there | 


could be no election. 

That is my view of the mode in which this 
yractice has arisen. Certainly it has never gone 
veyond the extent I have stated. Nocase can be 
cited in which the Legislature of any State of 
this Union has ventured, by a vote of one branch, 
to send a Senator here, where the other codrdinate 
branch, by a majority of that branch, has dis- 
sented from its action. That, however, is the 
exact case here. You have had vacancies in the 
Senate arising from that cause. I have given 
you an instance in my own State where there was 
a vacancy fortwo years. There was a vacancy 
in the Senate from the State of New York, I 
think, under similar circumstances, about the 
same time, when the State Senate would not make 
any nomination, which the Senator from New 
York will recollect. There is a vacancy from 
California, and one from Indiana now, arising 
from a disagreement of the same kind. 


These cases occur; but no State has ever ven- || 
tured, hitherto, to assert the principle that a ma- | 


jority of both branches of the Legislature united | 


could elect a Senator without the presence of a | 


quorum of each of the integral bodies which con- | 


stitute the Legislature, and their action on the 
subject-matter. This is the ground of the dis- 
tinction which, to my mind, answers the question 
put by the Senator from Maine. It may not be 


| satisfactory to the honorable Senator from Maine, 


but it is the distinction { draw. Though I look 
on it as an irregularity which had perhaps better 
have been avoided, it was done with a view, I 
oresume, to prevent difficulties between the 
fouses, and in that spirit it was commendable; 


but certainly, in the early stages of the Govern- | 





ment, in the better stages of the Government 
Mr. FESSENDEN. Do I understand the 
Senator to say, that when a convention has been 
formed by the concurrent action of the two 
Houses, either one of those bodies may, without 
the consent of the other, dissolve it? 
Mr. BAYARD. Undoubtedly. 


doubt of it. There is no election i 


I have nota 
such a case. 


Though the law may prescribe a convention, yet | 


if either body chooses by the vote of a majority 


cence constitutes the will and gives effect to the || to dissolve that convention, and there is no 


legislative action here or elsewhere. 


We pass | quorum remaining, 4 
every day, as I before observed, bills when there |! responsibility to their constituents, beyond all 


then, whatever may be their 





| at an 


. J 
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question, it seems to me, no valid election ... 
take place. One House could not dissoly, ,, 
convention by retiring after the election had taken 
place, any more than you could preven, ,. 
passage of a bill by the action of one Hoye. 
Congress after each House had agreed to i, \ 
the Houses have come together and acted , 
joint meeting, one House cannot revoke the ;,.,. 
action; but ‘before the election has taken » 
either of the codrdinate branches of the Loo, 
lature may prevent it, though their action |, ., 
defiance of the law passed by the State regula, 
the time, place, and manner of holding election: 
If it were not so, the assumption would be thar 
the Legislature of a State, in regulating the 4, 
and place and manner of election, could author. 
ize an election by another body than the Lpow. 
lature. That is the necessary result, becays 
certainly the choice is not made by “ the Leow. 
lature,’’ unless both political bodies which eo». 
stitute the Legislature are present and act jn thy 
matter. 

There is another question, Mr. President, eo. 
nected with a remark of the honorable Sena), 
from Ohio, [Mr. Puen.} He, in reference to , 
minor question, in my judgment, and yet ops 
which would be fatal in this case, admits tho, 
when he first looked at the provision of |ay 
under which the joint convention was held, he 
thought, inasmuch as it prescribed that the tel) rs, 
who were judges of the election, should be ap. 
pointed by the respective Houses prior to tie 
election of a Senator, and the joint ce nvention, 
in the absence of the teller of the Senate, under. 
took, as a joint convention, and not by an act of 
the Senate, to elect a teller as a substitute, tha 
act was fatal to the validity of the election, be- 
cause it did not come under the law. How 
did he get over the difficulty? He says usags 
controlled that. Usage! here is there any 
usage in the case? Does the act of a particular 
Legislature, directly in the face of the law under 
which they are acting, constitute a usage within 
a known meaning of the term ‘* usage ?”’ 

ut, further, it is a remarkable fact that there 
is a decided discrepancy between the Journals of 
the Senate and House in reference to this matter, 
Both bodies were to keep a Journal. In the 
Journal of the House, which is the one presented 
in the report of the committee at page sixty-two, 
an account is given of the appointment of tellers 
at the first joint meeting, when both Houses 
agreed to go on and ballot, and did it ineffectually. 
On the 13th of December, the first day they met, 
after describing the message sent from the Senate, 
that it was ready to proceed to the election, and 
after stating the concurrence of the House in the 
amendment of the Senate, and announcing the 
meeting of the joint convention, the Journal of’ 
the House says: 

‘The - President appointed Mr. Workman teller on tlie 
part of the Senate. ‘The Speaker appoints Mr. Kinert teller 
on the part of the House.” 

The honorable Senator from Ohio says that 
shows the construction which the Legislature 
placed on the statute, although the law is per- 
fectly plain that the teller must be elected by each 
branth of the Legislature geparately. That ap- 
pears from the law of Low4, as presented in the 
report of the committee. The provision is that, 
time prior to meeting In convention as 
aforesaid, after the time for meeting has been 
designated as aforesaid, each branch of the Gen- 
eral Assembly shall appoint one teller, and the two 
tellers thus appointed shall act as judges of tie 
election.’? The honorable Senator very naturally 
concluded that,as the authority was given \0 
each branch to appoint a teller, who was made & 
judge of the election, the joint convention could 
not undertake to appoint a substitute. I only 
wish he had carried his principle further. If he 
ii he would have seen that, as the joint col- 
vention had no authority to compel the attendance 
of members, that being a power confided to each 
House separately, and the Senate was not in ses- 
sion, the members of the two Houses had no 
authority to act asa Legislature at all, whether 
by joint meeting, or a concurrent resolution, of 
in any other way. He admits the force of the 
objection on this point, but he gets rid of it on 
the ground of usage. When I look at the Journal 
of the Senate of Iowa, on page 44, I find the 
entry in this form: 

“ The President stated the object of the curvention, V2: 
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eal of a United States Senator, and the election 
ea ear court judges; and that Mr. Workman, 
“ senate, and Mr. Kinert, of the House, had been ap- 


inted tellers.”? 


-) House was authorized to keepa Journal, 





s em act was stated as having been done in 
 aordance with the law under which that body 
* complied, in the Journal of one House, and was 

‘od in the Journal of the other House as | 

ving been done in direct violation of the law. 
‘> the presumption that they did not act wrongly | 

4] the contrary appears, is not the rational 

snosition that the record of the Senate is cor- 
and that the tellers were appointed by the | 
"tive Houses under the mandate of the 
iy? If so, how can the Senator from Ohio get 
| of the difficulty that the alleged joint con- | 
voption, Where only one branch of the Legisla- 
tre Was represented, undertook to legislate, to 
vise the law of the State, and appoint a teller | 
who was a judge of the election, without any 
authority ? 

\oain, Mr. President, the honorable Senator 
fom Georgia, and other Senators, as I under- 
sand, contend that the authority to make this 

ection springs from the law passed in Lowa in 

year 1847, providing for the election of a | 
(yited States Senator, and prescribing the time, 
sjace, and manner of election. As I have already 
stated, though it is perfectly true that the Legis- 
ature have authority to appoint the time, place, 
and manner, subject to the right of Congress to | 
aiter the time and manner, but not the place, yet | 
yonder this authority they cannot authorize any | 
ver body than the Legislature to elect. The 
election must, according to the Constitution, be 
by “the Legislature.’’? To ascertain what is the 
Levislature we must look to the constitution of 

State. The mistake of gentlemen is in sup- 
posing that a provision which authorizes a com- 
retent body—the Legislature of the State—to fix | 
all matters with reference to the time, place, and 

aner of election, authorizes that body to con- 
stitute a Legislature out of what is not, in fact, | 

Legislature. The Federal Constitution pre- 
scribes that the Legislature shall elect the Sen- | 
wor, as well as fix the time and place and man- 
ner of electing. They can, therefore, authorize 
no other body than the Legislature to elect. What 
did they do? To me itis very apparent that, 
even under the law of Iowa, the body calling 
selfa joint convention transcended its. powers 
on any known rule of canstruction. 

lam making this argument on a basis which 
certainly cannot be denied, that at the vote taken 
upon this occasion there were only fifteen Sena- 
tors, less than a quorum of the Senate, present || 
in the House and voting; and that the Senate || 
had adjourned, and was not in session at the time || 
when the alleged election took place. These two | 
facts cannot be disputed. Then let us look at 

e provision of the law. It provides that after 
certain joint resolutions have been passed, the 
two Houses shall meet in joint convention. 
Tellers are to be appointed, the names of mem- | 
vers are to be arranged in alphabetical order, and | 
the vote is to be taken viva voce, which the con- | 
sutution of Lowa requires in all legislative elec- | 
tions. The name of the member voting and the 
person for whom he v@gesis to be taken down. 


After making these provisions, the law goes on 
to say: 














“If neither of the candidates shall receive the votes ofa 
tiajority of the members present, a second poll may be 
‘aken, and so from time to time, until some one of the can- 
didates shall receive a majority of the votes of the members 


present.°? 


The honorable Senator from Georgia contends 
‘iat, under this law, a majority of the members 
present—though one body is notin session at the 
me—though a quorum of that body does not 
vote, and can do no act whatever—could go on 
and elect a Senator, provided there was present, 
‘majority of the whole number composing th 
“egislature, That also was the assumption of 
‘ie Speaker of the House. The question was 
raised that the body was not organized properly 
48 @ convention. The member raising the objec- | 
tion contended that the House of Representatives 
“one was to decide the appeal. The Speaker of 
‘he House, without deciding this matter, allowed 
0 appeal in the case. No vote was taken by the 
body on this point, but the Speaker assumed that 
= convention was organized; and the House 
“erwards assumed it, and certified that a ma- 








| the subject. 


| jority of the members present shall elect. 
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jority of all the members of both branches having 
voted, though a majority of the members of one 
branch were absent, there was a valid election, 
because the law prescribed that a majority of 
the members present should be competent to 
elect. When that law speaks of a majority of 
the members present as necessary to a choice, 
does it not imply that there must be a quorum of 
both Houses present? Let me illustrate it by 
reference to an occasion which may arise under 
the Federal Constitution. 

In the case of impeachment, it is provided that 
two thirds of the Senators present shall be neces- 
sary in order to convict. Dees any one suppose 
that, a quorum not being present, if two thirds of 
those here, or all that are present together, unani- 


mously agree that a man ought to be convicted, 


he would be convicted? Does this law of Iowa 
say one word about what is to constitute a quo- 
rum of the joint convention? Not aeyllable on 
The law of Iowa had no authority 
tofixu. Theconstitution of lowa fixes the quo- 
rum of each body, and consequently of the Legis- 
lature assembied in joint convention. The law 


constitute a majority of the body. Itsays a ma- 
not that necessarily imply that a quorum shall be 


stitution of the United States requiring the con- 


currence of two thirds of the Senators present to | 


convict a person impeached implies that a quo- 
rum of the Senate must be present, although that 


provision is not expressly made in the clause? | 
law to the Legislature | 


The authority is given by 
to meet in joint convention. Who have the au- 
thority to meet?) The organized bodies constitu- 


ting the Legislature ; none other; not the members 


| of the Legislature individually, independently of 


the organization of the two Houses as separate 
bodies. 
Was it necessary to 


express it? The Legislature have not pretended | 


to say that a majority of all the members con- 
stituting both Houses shofld form a quorum of 
the convention. That is the Speaker’s assump 
tion. Even the so-called convention did not take 
any direct vote on that question. 
accordance with the supposition of the Speaker, 
but the law under which they assumed to act has 
not one word or line which relates to the number 
necessary to constitute a quorum of the body. 
The members of both 
attend under the action of each House separately ; 
and a majority of the members present, it is pro- 
vided, can elect. I ask, does not that necessarily 
imply that there must be a of each House 
present? Can you get rid of that construction 
any more than you can of the necessary implica- 
tion that there myst be a quorum in the case pro- 
vided for by the clause of the Federal Constitution 
to which | have alluded, where the language is: 

“The Senate shall have the sole power to try all impeach- 


ments ; when sitting for that purpose, they shall be on oath | 
or affirmation ; when the President of the United States is | 


tried, the Chief Justice shall preside ; and no person shall 
be convicted without the concurrence of two thirds of the 
members present.’ 

Suppose thirty members of this body should 
vote for the conviction of an officer impeached, 
and one should vote against his conviction, would 
that vote of the Senate constitute a conviction ? 


} Certainly not. Nothing is said in this clause 


about a quorum, but the provision simply is that 
the concurrence of two thirds of the members 
present is necessary to conviction. So, the law 
of Iowa provides that a majority of the members 
present in the joint convention may make a 
choice. Turn to another provision of the Con- 
stitution of the United States, and you find thata 
majority of the Senate is necessary to constitute 
a quorum to do business. Turn to the corstitu- 
tion of Lowa, and you find that a quorum for any 
legislative action is a majority of each House. 
Is not the same implication necessary to be made 
in the one case as in the other, that there must 
be a quorum of each House present, and that 
when there is a quorum of each House present 
the majority of the whole number govern? That 
is the principle. ' 
In my judgment, if either House chose to dis- 
obey the law of the State on this point, it would 
not be obligatory, and the election would not be 
valid unless the Legislature elected, because the 


Does | 


| 
present, just as much as the clause of the Con- | 


Does not the qualification of the neces- 
|| sity of a quorum exist? 


They acted in | 


Houses are directed to | 





authority to elect is vested in ‘ the Legislature’’. 
and springs from the Constitution of the United 
States, and cannot be altered in any respect what- 
ever by the State law. The Legislature is con- 
stituted by the constitution of the State, but the 
constitution of the State can give no authority in 
reference to the election of United States Senators 
that does not spring from the Constitution of the 
United States. 

Mr. PUGH. The Senator will allow me to 
ask him a question. I wish to ask him whether, 
if those sixteen gentlemen who constituted the 


ee of the [owa Senate had been present 
and had all voted against Mr. Harzan, he would 


have been duly elected United States Senator? 
Mr. BAYARD. Do not misunderstand me. 
If the question came up as a matter of first im- 
pression, I think I should vote in such a case, if 
the remonstrance was made and the proof brought 
before me, against the validity of the election. 
But I have been too long in my profession not to 


| know that a settled usage will cover irregularity. 


It will not, however, cover irregularity beyond 


| the extent to which the usage has gone. 
of lowa prescribing the time, place, and manner | 


| of election, does not profess to say what shall 


Mr. PUGH. 


I was about to direct the Sena- 


|| tors attention to the pointin my mind, and I wish 


to ask him the question again: whether he would 
decide, those sixteen gentlemen being present, 

and all voting against Mr. Harwan, that he would 
have been elected ? 

Mr. BAYARD. But a majority of the two 
Houses being in his favor? 

Mr. PUGii. A majority of the whole number 
being in his favor, but sixteen Senators being 
present and voting against him. 

| Mr. BAYARD. Igave af answer to the hon- 
|| orable Senator’s question. I endeavored to state 
|, before, that the case which he supposes is a com- 
|| mon occurrence in other States. On polling the 
|| votes of individual members, it may appear that 
|| a majority of one House is opposed to the candi- 
date elected; yet, if the other body does not resist 
|| at the time, acquiescence gives to the election the 
force of the assent of the body, asa body, though 
|| it may be against the individual opinions of the 
| members on the particular vote polled. 
| Mr. PUGH That is just the predicament. If 
| those sixteen gentlemen Colne present and voting 
against Mr. Harvan could not defeat his election, 
how could their mere absence, and not voting, 
|| defeat it? 
|| Mr. BAYARD. The answer is very plain and 
\|easy. If those sixteen gentlemen had been pres- 
ent without thé authority of the Senate, their 
|| presence availed no more than if I or the honor- 
|| able Senator had been there. They are not a 
|| branch of the Legislature of Iowa except when 
|| the Senate is in session, and the Senate had de- 
, termined not to go there. Individual members, 
| even a majority of the body, after the Senate had 
| adjourned, could not control the action of the 
|| Senate. They may change their minds, but they 
|| can do no act of legislation while the Senate 
| stands adjourned. By the express language of 
| the constitution of lowa, each House is to sit on 
|| its own adjournment. Thi is a peculiar phra- 
|| seology which I have never seen in the constitu- 
|| tion of any other State. 
|| Mr. POGH. The Senator contends that the 
| Senate must be in session during the whole time 
| of the joint convention. 
Mr. BAYARD. Yes. 
Mr. PUGH. Then, how does it happen that 
/a question can be declared carried oe the 
| joint convention, when a majority of the Senate 
|| vote against it? If the Senate are in session 
| during the joint convention, how can the Senator 
\| say they have assented to anything to which a 
|| majority of the Senate did not assent? 
|| Mr. BAYARD. When the two Houses go 
| into joint meeting, they g¢ in, under the existing 
|| law, for the purpose of individual voting. They 
|merge their rights as coérdinate bodies, and 
|| become individual voters. When the Houses 
|| separate again, they adjourn separately. If each 
| House by its silence interposes no objection, 
|| and institutes no inquiry as a House by a ma- 
|| jority to object to an election made in joint meet- 
| ing, of course it passes, in the same manner as 
when you take a vote here with ten Senators 
|| present on the passage of a bill, no matter of what 
|| importance, if the yeas and nays are not called, 
| you cannot the next day say that it is not a well- 
passed bill. The question is concluded by silence. 
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“The yeas and nays were called, and recorded. 
Mr. BAYARD. I understand that; but no 
quorum of the Senate voted. There is the answer 
to that. 1 can well understand that where a 
quorum votes, the acquiescence of the two bodies 
after the election is made,and after the severance 
of the joint meeting precludes inquiry into the 
q uestion ¢ f leval it Vs because t he re 18 nece ssaril y 
an assent, in the same manner as we assent to 
votes taken here withouta quorum, when no yeas 
and nays are called and no division ishad. That 
principle is familiar in a variety of other cases. 
Ar quiescence binds political bodis s, and all other 
bodies. Where the contrary does not appear, 
they are supposed to be present, and to assent, 
not as a presumpuon of fact, butasa presumption 
of law; anda presumpuon of law is not contro- 
vertible by evidence. That is the meaning of 
whatI say. If, when the vote has been taken, 
a majority of both bodies being present by a 


quorum, a person 1s declared elected, and no, 


objection is made by the action of either House 
singly, and they separate, of necessity itis a 
presumption of law that the election was valid, 
and neither House can afterwards look into it. 
You cannot give evidence that sixteen Senators 
or twenty Senators voted against the party, and 
that he had barely a majority of the two branches 
united, and not of each branch singly. That 
distinction, to my mind, is very apparent. I[ 
think ita loose and irregular proceeding; but it 
has existed to that extent, but no further, from 
the foundation of the Government. It has not 
been sanctioned by any decision of the Senate, 
for the case has never been brought before this 
body in that modified shape. The personselected 
come here with their credentials. The Legisla- 
tures of the States may know that they did not 
receive the votes of a majority of each House, 
but the Legislatures assent to the election, and 
it binds them as a presumption of law. But in 
no case has there ever before been presented here 
a claim on behalf of one branch of the Legislature 
to elect a Senator of the United States by a 
majority of the whole number constituting the 
two branches united, when both bodies were not 
present at the election, and one was not in ses- 
sion. 

Suppose that each branch of the Legislature, 
as they certainly did here, voted to go mto joint 
ballot, and on the day and place when the election 
was to be held a quorum of neither body was 
present. If L take the language gf the lowa law 
Eieeralty , as the Senator from Georgia and those 
who agree with him read it, a majority of those 
present would have a right to elect, though they 
were but five men, and their election would be 
valid. If I take the language of the law, as I 
read it, that when it says a majority of those 
present shall] clect, it means provided both bodies 
are constitutionally present as political, organized 
bodies, forming organic parts of the Legislature 
of Iowa, then the objection is fatal to the clection 
in this case, because there was Only a* miaority 
of one branch present, and that branch was not 
in session. If there lid been a majority present, 
it would not have bettered the case, for they could 
do no legislative act when the body to which 
they belonged had no existence by session for 
the purposes of legislation. They certainly could 
not pass laws under such circumstances. The 
power is delegated to them, and they are to make 
the election as a Legislature; and they must do 
it as a political body—not as mere individual 
members. ‘They may compare opinions, and 
cast votes as individual members, but you must 
have the assent of the different branches of the 
Legislature, either expressed by concurrent res- 
olution, or imphed under this usage to which I 
have referred. To the extent that the usage has 
gone, | admit it has existed too long to disturb it. 
‘To the extent to which it has gone, I am willing 
to vote In any case that tallies with it to ratify it, 
but not to go beyond the extent of the usage. 
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Mr. PUGH. But in this case all is recorded. ! capacity as an integral body, may refuse to go 


That usage has never gone beyond the line which | 


] have mentioned. No case has occurred until 
this one—and I trust no ease will again occur—in 
which, under a power delegating to the Legisla- 
ture of a State the authority to elect a Senator of 
the United States, one of the codérdinate branches 
of the Legislature, because it happens to have a 
namerical majority, undertakes to force the other 
braneh, though that House, im ite organized 


| 








'| on with an election. 
| A word more, Mr, President, and I have done. 
The remedy for the wrong, if wrong was done in 
this case by the Senate of lowa, is with the con- 
stituency of that Senate. [am perfectly free to 
say that, with my convictions of duty, if 1 had 
been a member of the Senate of lowa when the 
vote was taken on the propriety of going into a 
joint ballot, whether a resolution had been pre- 
viously passed or not, I should have felt ita duty 
I sail to my constituents to go into joint meet- 
ing, though I was certain that the election to be 
held would result in the choice of an individual 
| to whose political opinions I was opposed. I 
should think that a duty to my State. I leave 
others to judge on that subject for themselves. 
| But surely, if the act is wrong, it is not the ques- 
tion of the individual motives of men that you are 
to deal with here. You have only to deal with 
the action Of two organized bodies composing 
the Legislature to whom the power is delegated. 
If one of those bodies, being coérdinate with the 
other, refuses to join in the election as an organ- 
ized body, on what principle can it be said that 
there has been an election made by the Legisla- 
ture of the State ? 

I must apologize to the Senate for a great deal 
of my remarks, which have been disconnected 
for the reason which I stated in the commence- 
ment, that I had not had time, since I knew that 
this question, on which my opinion was formed 
eighteen years ago, was to come up,to revise my 
opinions, except two hours this morning. 

Mr. FOSTER. I do not flatter myself, Mr, 
President, that I shall be able to throw, much, if 
any, light on the question which is now under 
discussion, It is, however, a question of such 
great importance in itself, and one which to each 
member of this body, and to all the States of this 
Union, involves consequences of such moment, 
that I feel called upon to say a few words in re- 


gard to it, although I cannot but regret, as we | 


must all regret, that more than thirteen months 
have elapsed since the credentials of the honor- 
able Senator from lowa were presented, and his 
case is still undecided, I by no means impute 
fault to the Senate, or to any of its members, for 
this delay. LI only allude to it for the purpose 


of adding that it occasions me much regret, that | 


fact being true, now to prolong the discussion, 
and of course to delay thereby the final action of 
the Senate. 

Whatever concerns the organization of this 
body of course concerns. vitally the administra- 
tion of our Government; and this body, a respons- 
ible co6rdinate branch of the legislative power, 
cannot regard the seats of its members as other 
than highly important. The question now be- 
fore the Senate is whether the honorable Senator, 
the sitting member from Iowa, is or is not entitled 
to a seat? and that, of course, brings up the 
validity of the election under which he claims 
that seat. We have had from both sides of the 
Chamber, and on both sides of the question, 
very full and very able arguments, on the one 
part going to show that the sitting member is 
entitled, and on the other that he is not entitled. 
I confess that were it not for the ability and zeal 
with which it is urged here, that the sitting 
member is not entitled, 1 should consider it almost 
a clear proposition that he is. It would certainly 
not become me to say it is clear, when men so 
much my superiors in experience and ability 
come to the conclusion that he is not entitled to 
a seat, but that the place should be declared by 
the Senate to be vacant. 

With regard to the point whether, under our 
Constitution, a Senator may be elected by what 
is called a joint ballot of the Legislature of a 
State, or by a concurrent vote of each House, 
there seems to be no difference of opinion; butan 
election in either mode, by a joint vote, or by a 
concurrent vote, is valid under our Constitution. 
It is true that gentlemen express some doubts, 
and some of our text writers on the Constitution 

| have expressed doubts, as to the validity of elec- 
tions by a joint ballot of the two Houses of the 
| Legislature; but certainly, after the usage which 
has been established for more than sixty years, 
it is now too late to question the validity of elec- 
tions either by joint ballot or by concurrent ballot. 
| The Constitution clearly provides that the Legis- 
lature shall choose the o. but whether by 
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joint vote of the whole Legislature, oy by con 
current vote of the various branches, the Gena 
tution being silent, and the usage for so lon. . 


; . 4 - ) lone 
period being established as it is, it seems tohe 


admitted on all sides that an election in ej 
mode is valid—is constitutional, 

The election in the State of lowa, whic 
now considering, was made, as I understand}, 
a joint vote of the Legislature of that State '. 
regard to that election, itseems to me the on : m 
men who oppose the validity of the honora ie 
member’s present election, assume and argue fae, 
which are not by any means shown in this es 
to be true. It does not, I think, at all inyoly, the 
ee argued by the honorable Senajo, 
from Delaware, who supposes, that in order tg 
support the validity of this election, it become 
necessary to insist that one branch of the Gey ral 
Assembly of the State of lowa, and that the pop. 
ular branch, must be claimed to have power to 
swallow up the coérdinate branch, to wit: ths 
Senate of that State; and without the will and 
against the will of the Senate to make an electio; 
When the honorable Senator claims that those 
who insist on the validity of this election, ar 
driven to the necessity of insisting that this is ay 
election by the popular branch without the cop. 
currence of the Senate, the codrdinate branch, jt 
seems to me the honorable Senator does not read 
the record of the proceedings of that Genera 
Assembly correctly. 

The facts which transpired previous to that 
election are spread before us in the report of the 
Committee on the Judiciary. It appears from 
those proceedings that the incipient step taken 
in this election was on the 9th of December, 
1854, when the House of Representatives of the 
State of Iowa passed a resolution ‘that the 
House of Representatives will meet the Senate 
in the hall of the House on Thursday next, at 
two o’clock in the afternoon, for the purpose of 
electing a Senator of the United States, and 
judges of the supreme court.’’ 

On motion, that resolution was laid on the ta- 
ble. Qn the 12th of December, it was taken up 
and passed, fixing, however, Friday, the 15th 
of December, as the time for the election. That 
was the action of one branch of the Legislature 
of the State of Iowa. The Senate, the other 
branch of that Legislature, acted upon this same 
resolution by amending it and changing the time 
to Wednesday, which would be, I believe, the 
13th of December, at two and a half o’clock in 
the afternoon; and in that amendment made by 
the Senate to the original resolution of the House, 
the House concurred; and so the time for elect- 
ing a Senator for that State was fixed by the 
Legislature of that State to be at two and a half 
o’clock in the afternoon of Wednesday, the 13th 
of December, 1854. 

We have, then, the action of the Legislature of 
that Staten the fullest sense on at least one point, 
and that is to fix the time when and the place 
where they would elect a Senator to the Senate 
of the United States for the State of Iowa. There 
is no question about another fact, that on the day 
named in that resolve, and at the place fixed, the 
two branches of that Legislature—the House of 
Representatives and the Senate—met in joint con- 
vention and organized — purpose of electing 
the Senator whom, under the resolution, they had 
resolved to elect. We have, then, assembled to- 
gether in joint convention the body of men who, 
under the Constitution of the United States, and 
the laws of the State of lowa, were competent to 
make an election to this*place. 

Now, sir, what was this body thus convened 
and organized?) Was it the Legislature of the 
State of Iowa? Clearly not, for the purpose ot 
doing legislative business. ‘They did not meet 
make laws. ‘They were not, either by the laws or 
usage of the State, when thus assembled, author- 
° to enact laws. .They were not a Legislature 

the sense in which we ordinarily speak of 4 
Legislature. They were, however, the two bodies 
which under the law of that State composed 1's 
Legislature. The body thus convened consisted 
of the Senate and House of Representatives of the 
State of Iowa, met together in joint convention 
for a specific, lawful, constitutional purpose. i 
it be necessary that the Legislature shall choose 
a Senator, this was the Legislature. If gentlemen 
say, that by the Constitution of the country the 
Legislature must choose Senators, this, body wa8 
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che Legislature, because it was composed of the | would have been elected; and why? 
the Lee 


gentleman || ceived a majority of the whole vote, but he has 


and all the parts, which any | 
ran this foor claims to be necessary In order to 
wealke up a Legislature for this purpose. There 

«no element wanting. No person elaims that | 
re resolution for a joint meeting had not been || 
canal properly by the independent action of 
Yh House. Nobody denies that each House 
ere at the time and place, and under the circum- 
stances required by law, and that, when thus | 
eet. the joint convention constituted the body | 
= ‘snized by law as having power to make the | 
él on of a Senator to the Senate of the United 
cates. Therefore, I say, if gentlemen will have || 
it that a Legislature must choose a Senator, this 
body was & Legislature, although I admit that | 
for ordinary purposes of legislation it was not a | 
Legislature. V hether it be called a Legislature, 
a joint convention, Or what some gentlemen yes- | 
terday did call this body, a fusion, is perfectly || 
immaterial. It was the body authorized by law || 
to elect a Senator. Nobody denies that; and I 
take it nobody denies also, that if, when that | 
body voted, a majority of the votes cast, whether 
by ballot or viva voce, were fora gentleman con- | 
situtionally eligible to the office, he was elected 
to the office designated. I ask whether, let the 
rote be taken by ballot, or be taken viva voce, or 
be taxen in any other form, there would have | 
been, or any gentleman would claim here that || 
there ought to have been, a discrimination be- 
tween the vote of a man who was a Senator, and 
the voteof a man Who wasa Representative ? 

It seems that t mes of the members of the || 
body, when thus met, were called alphabetically. |) 
Alist of the members of both Houses, the Sen- | 
ate and the House of Representatives, having | 
heen made, the names were called, and each man 
voting when his name was called designated the || 
individual for whom he chose to vote to fill the | 

afice which was then to be filled. Now, sir, my 

question is, does any one suppose that it was 
necessary at all that, when the name of A B was | 
called, it should be ascertained whether he was: 

Senator or a Representative, or whethem® there | 

should have been any different list made of the 

votes of the Senators and of the votes of Repre- | 
sentatives, as though it beeame important to keep || 
up the idea of two branches in this body thus 
convened for a specific purpose? I take it no one || 
claims that. I have heard no gentleman intimate 

that that was the mode in which the vote ought | 
to have been ascertained or taken. On the con- || 
trary, this body was regarded as one body, just 
as much one as this Senate is regarded as one 
body when a vote is taken here; Just as much 
one body as the House of Representatives is 
regarded as one body when a vote is taken there. 

The result is just the same here as it regards an || 

election or a vote; that is to say, a majority of 

the votes given for an individual make an elec- 
tion. But it happened otherwise here. There 

Was no majority after various votes, I am not, 

however, going into that point now. 

| wish to consider for a few moments the char- 
acter of this body, and whether or not the idea 
that here are two bodies is the correct idea of 
that tribunal, or whether, when thus assembled, 
itis but one body. My idea, clearly and fully— 
though of course I liable to error—is that 
this was one body, and that the Senate consti- | 
tuted no separate, independent portion of thebody, || 
any more than representatives from any county, 
or district, or town, (in whichevef of these modes 
the State was represented in the House of Rep- || 
resentatives, ) constituted a separate portion. The 
different counties probably had a given number || 
of representatives. Now the Senate, it is true,.|| 
comes in and makes up a portion of the body. 
So do the representatives of the different counties 
make up a portion of the body; but the Senate, || 
4s such, is no more an elementary principle of 
the body than the representatives from a giv) 
county are an elementary principle of the body; 
that is to say, they consuitute no more a sepa- 
rate organization to be regarded by themselves, 
counted by themselves, and have no other than || 
their simple numerical force inavote. Therefore || 

Say the result is, that if the thirty-one members 
of this Senate, supposing every man had been 
there, had voted for A B, and the sixty-nine 
members of the House of Representatives had | 
voted for C D, to represent the State in the | 

nate of the United States, very clearly C D || 


parts, 


T 





|a majority of the whole shall control. 
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He has re- 


not got the vote of a single Senator; and why 
not? Because they did not think proper to vote 
for him. But does that prevent the election? 
Clearly not, unless we are to ke@p up the idea 
that we have not got one body here, but that we 
have two, and that one of these bodies is just as 
powerful as the other, and one has a veto on the 
vote of the other, which I have not heard any 
man claim. 

But, Mr. President, it is said thata majority of 
each House must be present in order to make the 
tribunal which by the law and under the Consti- 
tution could elect. It is necessary, I agree, that 
each House shall have its own independent action 
upon the subject, whether it will go into joint 
convention to elect a Senator. That is so; and 
hence I find an entire answer to the claim of the 
honorable Senator from Delaware, that one 
House, and that the popular branch, may swallow 
up the other, unless we give to the Senate its in- 
dependent existence after the two Houses meet 
and organize as a joint body. We give tothe 
Senate its independent power and right of action, 
because without its concurrence the joint conven- 
tion cannot be held’ It requiresthe action of the 
Legislature in each branch, independent of the 
other, in order that the Legislature shall thus 
unite in joint convention; but when they are 


| united in joint convention, they constitute one 


body; the Senators are counted numerically, just 
as the Representatives are counted; Senators are 
no more an independent body than Representa- 
tives from a county are an independent body; 
they all tegether constitute that tribunal known 
to our law and Constitution as competent to make 
an election, and they are no longer two bodies, 
but one. 

I do not understand the honorable Senator from 


| Delaware to deny that a majority vote of this 


joint convention could make an election, although 
he says that if the smaller body, after it returns 


| to its own chamber, should institute an inquiry 


by which it appears that a majority of that body 


| did not vote for the individual returned as electec 


there would be no election. I confess I do not 
yrecisely understand how such an event can be 
forat about. If we admit that this tribunal, 
when thus organized, is competent to electa Sen- 


| ator, I do not see on what ground we can go, 


except this: that the vote of a majority shall 
control and shall decide the question; and after 


| this body is dissolved into its original elements, 


neither of the elements of which it was ori- 


| ginally composed has any power whatever over 


the vote which the body, when organized, has 
taken. 

Various points have been raised here which a 
do not propose to discuss; nor do I understand, 


| in regard to some of them, how they can be 
| claimed in the manner in which they are claimed. 
| For instance, I do not understand how the hon- 


orable Senator from Delaware can claim that it 
ig necessary that a majority of each of those 
two branches shall be present, and yet agree that 
If the 
honorable Senator goes upon the ground that it 


| is necessary that each branch should by its major 


vote concur in the election, that I can understand; 


| but when he says that a majority of each branch 


must be present, and yet that a majority of the 
whole may control, I do not understand his posi- 
tion; for certainly there is no reason to have a 
majority present, if that majority, when present, 
may cast their votes all one way, and yet be 


| overruled by the residue, or by the other House 


having a greater number of votes, and thus voting 
down one branch of the General Assembly thus 


| met in joint ballot with the other. 


If it were not urged by gentlemen of the ability 
of those who do urge it, it would strike me as 
being a palpable inconsistency to claim that it is 
necessary to have a majority present, and yet 
admit that the majority, when present, is perfectly 

owerless, for that is clearly the result. If, for 
instance, this Senate of thirty-one members may 
be voted down by the sixty-nine members of the 


| House, where is the necessity of having that 
| majority present? 


It. is but a shadow if they 
If they have power, what is it? 
have simply the power which their num- 


have no power. 


They 


bers give them—not power as an independent | 


body. 


= SSS aeasennaeeeenennaioe ene eee 
oy claim in Fegard to this joint convention, 
| Mr. 





resident, is, that when it had met and or- 
ganized under the laws of the State of lowa, it 
was a single body under the law, competent ta 
make an election, and competent to perpetuate its 


+own existence until it had made an election, 


Suppose it had kept on from day to day without 
any adjournment, without breaking up at all, and 
had remained together until the time when the 


| election of the present member was accomplished, 


without any recess or adjournment: I want to 
know if it would be then claimed that the present 
member was not entitled to his seat? He had, it 
seems, fifty-two votes, which is a majority of 


| both Houses; the House of Representatives con- 


sisting of sixty-nine members, not all being there, 
and the Senate of thirty-one, making one hundred 
voters in all. The sitting member has fifty-two 
votes, a majority of the whole number, if every 
member had been there and voted. Now, I put 
the case: suppose this body had remained to- 
gether without taking a recess or adjournment at 
all, and had continued until the time when the 
election was had, and then this election was had 
by fifty-two votes: would it not have been a valid, 
legal election? The Senators, many, or all, if 
gentlemen please, were gone. Whatthen? Did 
that dissolve the body? No, Mr. President, be- 
cause, after the Senate had voted to go into that 
body and make a joint convention, and had actu- 
ally gone into such convention, its members were 
then to be counted only numerically. If mem- 
bers withdrew to such an extent as to leave lesa 
than a quorum of the joint meeting, | agree that 
would break up the convention; but so long as 
there was a majority of the two Houses present, 
so long they might continue to act. There can 
be no other rule than that, unless you go on the 
ground that there are two bodies here instead of 
one, which is not the idea of a joint convention, 

But, sir, the convention did not remain together 
without adjournment. They adjourned several 
times, and finally, on the last day, on Saturday, 

| January 6, 1855, two years ago, they met together 
according to adjournment, or rather the House 
met; and then it was ascertained, on sending a 
committee to the Senate, that the Senate was not 
in session; and the Senate, as a Senate, did not 
come in. Itis claimed that that fact has made 
all the subsequent proceedings invalid, and that 
the present member ts, therefore, not entuled to 
his seat. Now, my claim in regard to that is 
simply that, after this body was organized, it 
could be dissolved only by its own vote, or by a 
withdrawal of so many members as would leave 
it less than a quorum of the two Houses. 

Mr. BIGGS. Will the Senator from Connec- 
ticut on this point answer me one quesuon, for 
my mind is in difficulty in regard to it? ~=Accord- 
ing to his view, | understand that having consti- 
tuted the joint convention, they were in session 
to all intents and purposes for the objects of this 
election, and they had a right to conunue in ses- 
sion by the vote of a majority of that joint con- 
vention, whether there was a majority of the 
Senate or not, and that they were ‘* the Legila- 
ture’’ for that purpose under the Constitution of 
| the United States. If I understood the Senator 

from lowa the other day, according to the con- 
stitution of his State, after a certain number of 
days the Legislature must be dissolved. 

Mr. HARLAN. I stated that, perhaps, too 
strongly. The constitution of lowa provides 
that they may receive a certain per diem for fifty 
days, and after that it is cut down to one doilar 
a diy. which practically resultsin the dissolution 
of the Legislature at the end of fifty days 

Mr. BIGGS. My question supposes that, by 
the constitution or law of lowa, they were limited 
to a certaly number of days. Suppose that, after 
having constituted a joint convention for the pur- 
pose of this election, the term expired; could a 
majority of that convention, without a majority 
of the Senate, continue the convention until they 
made an election? 

Mr. FOSTER, I should say they could not, 
They would be dissolved, of course, by law, on 
the adjournment of the Legislature sine die. “Vhis 
joint convention could not, in my view, continue 
as a joint convention longer than the Legislature 
could by law continue, Any event which trm- 
inated the existence of the Legislature would 

| terminate the existence of the joimt convention, 
' because the joint convention, so to speak, is the 
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offspring of the Legislature, and dies with its || such, until that convention was dissolved. An 


arent. It would end, in my judgment, when the 
Costsuleds ended. I do not, however, regard 
that fact as at all militating against the claim 
which I make, which is, that this joint conven- 
tion would continue during the time for which, 
for the purposes of this case, it is necessary for 
me to claim it continued, because, during that 
time, it is not supposed that any such act as that 
alluded to by the Senator from North Carolina 
intervened to destroy the existence of this Legis- 
lature. It might go on, and did go on, beyond 
this period. ‘The claim | was making was, that | 
the joint convention could only terminate by a | 
vote of its own dissolving it, or by a withdrawal 
of such a number of members as to leave it with- 
out a quorum, or, as the Senator from North 
Carolina has suggested, by the arrival of the 
period of time beyond which the Legislature could 
not sit. 

{t is unnecessary to consider a question which | 


has been suggested in the course of the discus- || 


sion as to what would have been the effect if one | 
of the bodies, as for instance the Senate, between 
one adjournment of the joint convention and an- 
other, had met together and voted that they would 
not longer continue to sit in jointconvention with 
the House of Representatives. If they had re- 
considered their vote under which they went into 
convention in the month of December for the 
purpose of electing a Senator, or if they had 
voted no longer to continue the convention with 
the House, and had sent a message to the House 
of Representatives giving them notice of that 
fact, in their separate independent capacity as a 
House of Representatives, the Senate, acting in- 
dependently of the House, as a Senate, it is 
unnecessary to consider the question as to what 
would have been the effect. That circumstance 
might have affected the subsequent action of the 
House of Representatives, thought I think not; 
but these facts have not occurred. There is no 
pretense that the Senate revoked at all, or gave 
notice to the House that they would not conunue 
to sit with them in this convention. Indeed, for 
aught that appears, they supposed that the House 
would go on without them, as very clearly they 
could if the House all came together, or even if 


the Senators went individually. The vote of the || 


Senate was to adjourn from Saturday to Monday, 

adjourning beyond the period when they were to 

meet the House in joint convention. Itdoes not | 
appear from that vote that the Senate even meant 

to dissolve the convention. 
not necessary that the Senate should on that day, 
prior to their going into this last joint meeting, 
meet and vote as a Senate that they would then 
go when they had joined in the vote the day be- 
fore, providing that they would adjourn over until 
ten o'clock of that day. The Senate might well 
meet and vote as a Senate, to adjourn over to the 
next week, with a perfect understanding on the 
partof the Senators that they, as Senators , would 
go into this joint convention when the hour ar- 
rived for holding it. There is nothing in that 
view inconsistent with the fact that they voted, as 


a Senate, to adjourn the Senate to the next week. | 


The honorable Senator from Maine [Mr. Fers- 
SENDEN] suggests whether, if the Senate should 
rescind their vote, that would destroy this joint 
convention? I certainly do not admit it, lony 
that is a question whieh has been suggested by 
Senators, and it is unnecessary to consider it. 
My own opinion certainly is that it would not 
destroy or put an end to this convention unless 
the House concurred; but I suggest that it is un- 
necessary to consider that, because the Senate | 
have not done it, and all the action which the 
Senate has taken is entirely consistent with the 
idea that they meant to keep faith with the House 
and act in this joint convention, and make the 
election which hey had voted that they would 
make. Their vote to adjourn over, I say, is not 
at all inconsistent with this idea. It is true that 
the House sent a message to the Senate to invite 
them to come in on the last day, but manifestly 
it was wholly unnecessary. he joint conven- 
tion on the day before had voted to adjourn to | 
that day, at a given hour; when that hour ar- | 
rived, the Senate would of course come and meet 
the House, or the Senators would come. They 
need not come in as a Senate, because they came 
in as a Senate when they first organized the con- 
vention, and there was ap end of the Senate, as | 


It was very clearly | 


adjournment from day to day is simply the con- 
tinuance of the session. There is no question 
| about that. Certainly that need not be argued 
here. If this body had remained in session ever 
| so long, adjourning from day to day, if cach 
branch of the Assembly had met, nobody would 
deny that it was a session of the body. My claim 
is, that it was justas much a session of the body, 
although the members of the Senate may stay 


away, because after it has been once organized, It | 


| becomes a peculiar body, not recognized as Sen- 
| ators or as Representatives, but as a body of 
men authorized by the Constitution and law to 
make an election, and if so, they are to make it 
by a majority assembled at the time to which 
they have voted to adjourn, provided that ma- 
jority constitute a quorum of the body. Itis a 
joint convention, without reference to whether 
it is made up of Senators or made up of Repre- 
sentatives; and it seems to me we must come to 
that result, if we admit that the vote of that body 
is to be taken as the vote of all other bodies is, 
and determined according to the re? one 
way or the other, and not according to whether 
| votes are given by Senators qr given by Repre- 
sentatives. That makes no difference; and in 
making up the count of votes it is wholly unne- 
cessary that there shou!d be any distinction be- 
tween the one and the other. 


The result, then, Mr. President, to which I | 


come is this: The General Assembly of the State 
of lowa, each branch acting for itself and inde- 
pendently, voted to go into joint convention for 
the purpose of electing a Senator of the United 
States. The two branches of the Gener®l Assem- 
bly, agreeably to that vote, met. They consti- 
tuted a joint convention. That joint convention 
continued in existence until it elected the honor- 
able member who now sits in this body, and he 
was elected to his place 7 a majority of alj the 
votes composing the two Houses of the General 
Assembly. The fact, that another President was 
elected, or that there was any informality in the 
appointment of tellers, or any informality in re- 
| gard to verifying the proceedings of that body, 


would not, in my judgment, affect the validity of | 


The law 
of the State, which is made part of the report, 
provides that this convention should be presided 
over by the President of the Senate; in his ab- 
sence, by the Speaker of the House; in his ab- 
sence, by a President pro tempore elected by the 
body. Sas, the convention elected a President 
pro tempore. It was, however, an act wholly in- 
valid. The Speaker of the House of Represent- 
| atives sat, and he was undoubtedly the presiding 
_ officer of the body. One of the tellers, the one 
| appointed by the Senate, it appears, did not finally 
act. 

It certainly cannot be contended that the fact 


_the grand result, to wit, the election. 


|| of one teller who has been appointed refusing or 


| failing to act vitiates an election, after we have 
| abundant evidence that a fair election was made. 
| Objections of this sort, purely technical, are 
surely entitled to no favor; and to set aside an 

election for matters of that description would be, 
| to use a technical legal phrase, sticking in the 
bark altogether. That the body authorized by 
the Constitution of the country and by the laws 

of the State to elect the Senator met for that pur- 

pose, and met in every respect and according to 

every technical rule as it should have met, is not 

doubted or denied. The fact, that one element of 

the Legislature withdrew itself, if it did with- 

draw itself, has no effect in my judgment upon 

the validity of the proceedings; for if during the 

first day’s balloting the vote fell down, after 

being one hundred, to seventy, and fell down to 

seventy in consequence of every member of the 

Senate withdrawing from the convention, and 

then the honorable member now sitting had been 

elected by seventy votes, I submit that he would 

have been as justly, as lawfully, as constitution- 

ally elected as though the thirty Senators who 
withdrew had remained. The withdrawal of one 
or another or any number of Senators, or any 
number of the whole body, leaving a majority, 
leaving a quorum, does not destroy the existence 
of the boty. It leaves it there the body a 
at 


| ized by the Constitution and laws to act. 
clearly was the case here. 
| Itis also perfectly clear, that, so faras numbers 


are concerned, the sitting member has in point of 
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number all that can be claimed as necessary W, 
have, then, the legal tribunal, and we haye . 
vote—a major vote of the whole. We have 
fact also a majority of the members of the S»; - 
bodily present; and if there can be any effic,,... 
as it has been claimed by some gentlemey. )°! 
there is efficacy in the bodily presence—g py. 
ity of one of those branches of the General ‘Ag. 
sembly, to wit, the Senate, we have had the hog . 
| presence of a majority of the members of the g, : 
ate at the time when the vote was taken, for y,, 
had two Senators present, but not voting: , i 
fifteen—not a majority, I agree, but certain|y 4 
very large minority of all the Senators—coy¢y,. 
ring in the vote, and voting for the Sitting mom. 
ber. Itis not, therefore,even nominally a wit), 
drawal of the Senate from the joint convention 
for almost a majority remained and voted, ang ; 
manerny was present. Under these Circumstances 
I say the convention provided under the Jays 
of lowa for the purpose of electing a Senato, 
has met afid has elected, and the sitting meme, 
is the individual chosen by them. 

I need not go into the question of the validity 
of an election by a joint vote. A great majority 
of the States have adopted that mode, in pursy. 
ance of the authority conferred by the Constity. 
|| tion to prescribe the mode. In Connecticut, wher 
| we think we do things about right, whatever 
others may think of us, we make our election by 
concurrent ballot, and it requires a major vote of 
| each branch of the General Assembly, acting jy 
| dependently and by itself, jgaat as in passing , 


the 





. 





law, to elect a Senator. » however, is not 
_ insisted on as the sole and only mode known to 
the Constitution; and unless the ground be taken 
distinctly that the choosing of a Senator by the 
| Legislature of a State is making a law, no objec. 
tion, I think, can be made to the regularity of the 
proceedings of this joint convention. No gentle. 
| man here claims that the Legislature, in choosing 
| a Senator, are to act as in making a law; for if 
so, of course each branch must agree to the elec- 
tion, the Governor must approve it, and all the 
forms necessary to a legislative act must be gone 
| through with. They must do it by bill; it must 

have the form of a laa enactment; it must be, 
in other words, a legislative act, and go through 
| all the forms of legislation, if by the term “ Legis. 
lature’’ it is to be understood that the Legislature 
are to act as in making a law; but that is not 
claimed. 

I know that a suggestion is made in regard to 
| the validity of proceedings that appear valid on 
their face, as, for instance, a vote of the Senate 
when there is less than a majority present, there 
being no division, no yeas and nays called; but 
that does not by any means make the difference 
between this and a valid election; for in this very 
case, and I believe in the State of Virginia, Mr. 
President, from which you come, it may appear 
even on the record that one branch of the Legisia- 
ture does not concur in the result, and yet the 
electionis had. It appears of record, and as part 
of the record, that the Senate, for instance, does 
notagree with the other House in the joint action 
of the two, but®still the Senator is duly elected. 
It is not by any means the case, because this mat- 
ter does not appear of regord, that, therefore, it 
has been passed over, and passed over improp- 
erly, as legal when it was not legal; for under 
these circumstances it does appear of record 
that the Senate,,for instance, if the names of the 
| Senators are recorded as they are in this case, do 
| not concur in the major vote—in the joint action 
| of the whole body; but that is of no consequence, 
because a majority of the whole vote for a givel 
individual who is elected. 

I have spoken, Mr. President, without prep 
ration, and in a desultory way, I am aware. 
rose to give my views on this matter at the pres- 

time, rather than to occupy time on anotler 
, when other and ablergentlemen will enlighten 
the Senate, if it needs further enlightening, 00 the 
| Subject we are to decide. 
Mr. SEWARD obtained the floor. 
Mr. FESSENDEN. It is now three o'clock, 
and I believe the vote cannot be taken to-day. 
understand several members have left the Senate 
| on that supposition. I would suggest, therefor’, 
that the Senate adjourn. 
Mr. SEWARD. I believe there are some 
| messages on the table from the President of the 


United States, which should be disposed of. 
. 
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